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1. Introduction
On October 4, 2016, the Category 4 Hurricane Matthew made landfall near the city of Les Anglais, 

Haiti, with wind speeds of 230km/h (Jones and Woolf 2016). At least 1,000 people are believed to 

have died (Die Presse 2016) and tens of thousands of homes have been destroyed by the hurricane 

(BBC News 2016b). “Some towns and villages have been almost wiped off the map”, United Nations 

(UN) General Secretary Ban Ki-moon told reporters according to The Guardian (2016). In the 

Southern District, almost all crops have been destroyed and many farm animals killed (BBC News 

2016b). Resulting from the contamination of wells by sewage and seawater, access to clean drinking 

water has become an issue. The mixing of sewage and floodwaters has also increased the risk of a 

major Cholera outbreak that could surpass the death toll caused by the storm. In the aftermath of 

the devastating 2010 Haiti earthquake, because of which many people were still living in tents 

making them more vulnerable to the 2016 hurricane, about 10,000 died from a Cholera outbreak 

brought to Haiti by UN peacekeepers (BBC News 2016b). One week after Hurricane Matthew, 

tensions within the population grew due to scarcity of food and drinking water and the ongoing lack 

in electricity supply. Authorities and aid workers struggled to deliver food, medicine and water to 

increasingly desperate communities that have become difficult to reach due to destroyed bridges 

and streets (The Guardian 2016). Meanwhile, the UN humanitarian agency stated in mid-October 

that US$120 million are required to provide “life-saving assistance and protection” for 750,000 

people in south-western Haiti over the next three months (The Guardian 2016). It was further 

estimated that “at least 1.4 million people across the region needed assistance and that 2.1 million 

overall had been affected by the hurricane” (The Guardian 2016). 

On the day Hurricane Matthew devastated Haiti, the European Parliament ratified the Paris 

Agreement, thereby allowing the agreement to enter into force in November 2016 (European 

Commission 2016d). The Paris Agreement was adopted ten months earlier by 195 state leaders and 

celebrated as a milestone in international climate negotiations. When agreement was reached in 

Paris, delegates celebrated enthusiastically with standing ovations lasting several minutes and tears 

in the eyes of many high-ranking politicians and UN officials. The stated aim of the Paris Agreement is 

to hold “the increase in the global average temperature to well below 2 °C above pre-industrial levels 

and to pursue efforts to limit the temperature increase to 1.5 °C above pre-industrial levels, 

recognizing that this would significantly reduce the risks and impacts of climate change” (UNFCCC 

2015a, Article 2, 1a). While there is considerable scepticism that governments are willing to adopt 

the policies that would be required to reach this ambitious goal (see e.g. Milman 2015), the 

agreement also recognises that climate change inevitably poses serious threats to lives, livelihoods 

https://www.theguardian.com/world/haiti
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and property. Article 8, 1 of the agreement thus states: “Parties recognize the importance of 

averting, minimizing and addressing loss and damage associated with the adverse effects of climate 

change, including extreme weather events and slow onset events, and the role of sustainable 

development in reducing the risk of loss and damage” (Paris Agreement 2015a). 

What does this mean for Haitians harmed by Hurricane Matthew? Are they entitled to some form of 

compensation? At least not according to the governments that are parties to the United Nations 

Frawmwork Convention on Climate Change (UNFCCC), since they state in the decision adopting the 

Paris Agreement that “Article 8 of the Agreement does not involve or provide a basis for any liability 

or compensation” (UNFCCC 2015b: 8).1 Without this clarification, the US government – and probably 

other developed countries – would not have agreed to the Paris text (Petherick 2016). 

This thesis investigates whether climate change victims are entitled to compensation, who ought to 

provide it and how compensation can be realized despite the currently lacking possibility to officially 

acknowledge their entitlements and despite many practical challenges. It is important to make two 

terminological clarifications at the outset. First, the term ‘climate change victims’ refers to those 

persons who are harmed by climate change. I will argue that compensation should not solely be 

provided to actual but also to potential victims; that is, to those who are threatened by climate 

change. Second, in this work the term ‘compensation’ is used in a broad sense (broader than in 

ordinary language and some of the relevant literature) and does not refer to specific types of actions, 

such as providing money for pain and suffering. Rather, climate-related threats and harms can be 

compensated, or remedied, in very different ways and one important question this work seeks to 

answer is in what form compensation should be provided.  

Before outlining the motivation to write the work and, based on this, stating the aim and the 

research questions that will be addressed, I offer  a quick overview of some of the Intergovernmental 

Panel on Climate Change’s (IPCC) main findings on observed and projected climate change and 

associated impacts from its Fifth Assessment Report (AR5). Given that the results of climate science 

provide the empirical background of claims to compensation for climate change impacts, I consider it 

important to outline them at the beginning of the introduction. 

Observed and projected climate change, associated impacts and risks 

Assuming that readers are familiar with the IPCC and have a basic understanding of the processes 

that cause (anthropogenic) climate change, I start this section by introducing the IPCC’s terminology 

to communicate the degree of certainty of its findings. I then highlight changes in the climate system 

1 Mace and Verheyen discuss possible interpretations and the (legal) imiplications of this statement (2015). 

2 
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that have already been observed and those that are projected in the future. Subsequently, I report 

the impacts on human and non-human systems caused by these changes and what impacts are 

expected in the coming decades. Towards this section’s end I summarise climate-related key risks to 

human well-being which have been identified by the IPCC. 

The IPCC indicates its confidence in the validity of a finding qualitatively via five qualifiers (very low, 

low, medium, high and very high). Confidence levels are “based on the type, amount, quality and 

consistency of evidence [...] and the degree of agreement” (Stocker et al. 2013: 36).2 Evidence and 

agreement are additionally indicated via one of three qualifiers (limited, medium and robust). 

Furthermore, IPCC authors often provide the likelihood for findings associated with high or very high 

confidence.3 

In terms of the observed climatic changes, the IPCC states that it is  

certain that global mean surface temperature (GMST) has increased since the late 19th century [...]. 

Each of the past three decades has been successively warmer at the Earth’s surface than any of the 

previous decades in the instrumental record, and the decade of the 2000’s has been the warmest” (p. 

37).  

Between 1880 and 2012 GMST has increased by about 0.9 °C and by about 0.7 °C in the period of 

1951 to 2012. There is high confidence that warming has reversed long-term cooling trends of the 

past 5,000 years in mid-to-high latitudes of the Northern Hemisphere. It is very likely that, in the 

Northern Hemisphere, the past 30 years were the warmest period during the last 800 years and likely 

that this was also the warmest 30-year period of the last 1400 years (p. 37). Likewise, it is virtually 

certain that the upper ocean has warmed over the last 30 years and likely that it warmed between 

1870 and 1971 (p. 38). As a consequence of the warming, overall precipitation likely increased in 

Northern Hemisphere mid latitudes, there is very high confidence that the Arctic ice extent 

decreased over the period 1979-2012, with an annual decrease rate likely between 3.5 and 4.1% per 

decade, very high confidence that glaciers worldwide are persistently shrinking and high confidence 

that the Antarctic ice sheet is in a state of net mass loss (pp. 40-41, 47). Melting of glaciers and ice 

sheets as well as thermal expansion of the oceans have caused a rise in the global mean sea level of 

about 20 cm between 1901 and 2010 (p. 46).  

2 Page numbers cited on this and the next page refer to Stocker et al. (2013) if not indicated otherwise. 
3 The IPCC uses the following terms to indicate likelihood (likelihood range in parentheses): virtually certain 
(99–100% probability), very likely (90–100% probability), likely (66–100% probability), about as likely as not 
(33–66% probability), unlikely (0–33% probability), very unlikely (0–10% probability) and exceptionally unlikely 
(0–1% probability). 

3 
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The observed warming cannot be explained without accounting for human influence. The warming is 

far outside the range of internal climate variability and there is high confidence that changes in total 

solar irradiance have not contributed to warming over the last 30 years and presumably little before 

that. Overall, it is very likely that human activities caused more than half of the increase in GMST 

from 1951-2010, while natural forcings and internal climate variability are likely to have contributed 

very little (p. 60). That is to say, the observed climate change is probably of mostly anthropogenic 

origin.  

Climate change will further intensify over the coming decades. Additional warming over the next few 

decades is unavoidable due to the thermal inertia of the oceans, and ongoing greenhouse gas (GHG) 

emissions will add to the increase in GMST we are already committed to. It is thus likely that GMST 

increases by another 0.3-0.7 °C between 2016 and 2035, relative to the period of 1986-2005 (p. 85). 

This means that the global trends sketched above will further intensify. How much GMST will 

increase after 2050 strongly depends on present and future reductions of GHG emissions. The IPCC’s 

AR5 calculates potential climatic changes over the course of the 21st century and beyond for different 

emissions scenarios termed Representative Concentration Pathways (RCPs). These scenarios specify 

atmospheric GHG concentrations and corresponding emissions that would result from achieving 

proposed targets in terms of radiative forcing by the year 2100. For example, the RCP2.6 emissions 

scenario assumes that radiative forcing is stabilised at 2.6 W/m2 above pre-industrial levels by the 

end of the 21st century (IPCC 2013: 147–8). According to model simulations, GMST would increase by 

about 1 °C in a very low (RCP2.6) and by about 2 °C in a very high emissions scenario (RCP8.5) until 

the middle of the 21st century – though with reference to the period of 1986-2005 rather than to 

(colder) pre-industrial levels.4 Towards the end of the 21st century GMST increases by about 1 °C 

(RCP2.6) to about 3.7 °C (RCP8.5) (p. 90).5  

The substantial and rapid warming that is possible within this century would undoubtedly have 

massive effects on natural and human systems and presumably exceed adaptive capacities in many 

regions. Since my aim is to justify compensation in the presence and foreseeable future, the 

following focuses on impacts already observed and those expected within the next few decades. In 

this regard, the IPCC’s outstanding finding about the global pattern of observed impacts is that,  

on all continents and across major ocean regions, significant impacts have now been observed. Many of 

these concern systems which are affected directly by warming (the cryosphere, marine systems), but a 

4 The values indicate the mean across all models. The likely temperature range in RCP2.6 is 0.4 to 1.6 °C and 1.4 
to 2.6 °C in RCP8.5 (p. 90). 
5 The likely ranges are 0.3 to 1.7 °C and 2.6 to 4.8 °C respectively.  

4 
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growing number of observed impacts have been shown to be the result of a combination of changing 

temperature and precipitation (agricultural and hydrological systems) (Cramer et al. 2014: 1010).  

Some changes in physical systems have been mentioned above. Examples of impacts on biological 

systems include terrestrial and freshwater plant and animal species that have shifted their 

geographic ranges and seasonal activities (high confidence) (Field et al. 2014: 44), coral bleaching 

(very high confidence), and shifts in the abundance, geographic distribution, migration patterns, and 

timing of seasonal activities of marine species (very high confidence) (Field et al. 2014: 47).  

Examples of climate change impacts on human systems and livelihoods include decreasing wheat and 

maize yields in many regions and in the global aggregate (high confidence), increasing number of 

malaria infections in Africa (low confidence), a decrease in fish catch and the degradation of costal 

fisheries on several continents (low to medium confidence) and negative impacts on livelihoods of 

indigenous communities in the Arctic region (low to medium confidence) (Field et al. 2014: 44–7). 

The certainty of climate change impacts on human systems is generally lower due to the strong 

influence of confounding social and economic factors  (Cramer et al. 2014: 982). On the other hand, 

climate-related extreme events have comparatively direct impacts on lives and livelihoods. At the 

global level, there is medium confidence that the frequency of warm spells and heat waves is 

increasing, while it is likely that their frequency is increasing over Europe, Asia and Australia.6 It also 

is likely that heavy precipitation has increased in North America and Europe (Stocker et al. 2013: 46) 

and that the frequency and intensity of drought increased in the Mediterranean and West Africa 

whereas they decreased in central North America and northwest Australia since 1950 (Stocker et al. 

2013: 50). While there is very high confidence that frequency and intensity of tropical cyclones in the 

North Atlantic (called ‘hurricanes’, see above) have increased since the 1970s, there is disagreement 

over the causes of this increase and thus low confidence that the change is due to human influence. 

Furthermore, it is uncertain whether the observed change is a long-term, i.e. centennial, trend, and 

confidence is low regarding changes in tropical cyclone activity in the Pacific and Indian Ocean 

(Stocker et al. 2013: 50, 113). 

The impacts on natural and human systems which have been detected and attributed to climate 

change may seem manageable, at first glance. However, this rather general perspective conceals 

serious consequences that these impacts can have for some local communities, e.g. the Inuit, citizens 

of Pacific small island states or people affected by glacial melt in the Himalaya and the Andes. Also, 

the IPCC expects impacts and risks to increase considerably over the next decades. It has identified 

several key risks (all with high confidence) that directly threaten human well-being (Field et al. 2014: 

6  No assessment has been made for Africa and Latin America due to a lack of data. 

5 
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59–60). In low-lying coastal zones and Small Island Developing States people face the risk of death, 

injury, ill-health, or disrupted livelihoods on account of storm surges, coastal flooding and sea level 

rise. Hazards such as inland flooding, landslides and heat stress threaten the health and livelihoods of 

large urban populations. Risks are amplified for people who live in poor quality housing and lack 

access to critical services, such as health care, electricity and water supply (Field et al. 2014: 70). 

These services as well as the infrastructure can break down due to extreme weather events with 

corresponding effects on the population. Warming, drought, flooding, and precipitation variability 

and extremes threaten food security and food systems. This concerns both urban and rural areas but 

it is emphasised that risks are highest for poor people. Reduced agricultural productivity and 

insufficient access to drinking and irrigation water can undermine rural livelihoods and income, 

particularly in case of farmers and pastoralists with minimal capital in semi-arid regions. Risks of ill 

health increase especially in low income developing countries as a result of greater likelihood of 

food-, water- and vector-borne diseases, heat waves and undernutrition (Field et al. 2014: 71).  

Key risks associated with extreme weather events are already moderate (high confidence) at present 

and will be high with 1 °C additional warming (medium confidence) (Field et al. 2014: 61). Poor 

countries as well as poor and marginalised people within countries are disproportionally vulnerable 

to these risks, given that they often are more exposed to climatic changes and have lower adaptive 

capacities (Field et al. 2014: 50, 62). Adverse climatic impacts, in turn, make it more difficult to 

escape poverty. As a consequence, climate change 

poses a moderate threat to current sustainable development and a severe threat to future sustainable 

development (high confidence; medium evidence, high agreement). Some climate-related impacts on 

development are already being observed (e.g., changes in agriculture, increases in coastal vulnerability). 

Added to other stresses such as poverty, inequality, or diseases, the effects of climate change will make 

sustainable development objectives such as food and livelihood security, poverty reduction, health, and 

access to clean water more difficult to achieve for many locations, systems, and affected populations 

(Denton et al. 2014: 1104). 

Motivation, aim and research questions 

Based on the recent findings of climate science summarised by the IPCC, this section outlines the 

motivation, aim and research questions of the thesis. I briefly elaborate on why, on the one hand, the 

topic of compensation is of high relevance but, on the other hand, investigating climate change 

through the lens of compensation faces substantial challenges. Based on this tension I formulate the 

motivation for writing the thesis and its main aim. Next, I state and explain the research questions 

that this work seeks to answer. 
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The findings of the IPCC’s AR5 confirm the longstanding view that climate change hits the global poor 

first and worst (Stern 2007: vii). At the same time, had the rest of the world kept their emissions as 

low as the poor did and do, we would not experience harmful anthropogenic climate change. Hans-

Martin Füssel refers to a “double inequity” because “those countries least responsible for climate 

change are at the same time most vulnerable to its adverse impacts” (2010: 607). And one might 

even speak of a ‘triple inequity’, given that important reasons for the vulnerability of many 

developing countries are poverty, poor governance, degraded natural environments etc.7 Bradley 

Parks and Timmons Roberts argue that these circumstances are a direct consequence of extractive 

colonial legacies and unfavourable terms of trade in recent decades (2007: 103–32). That is to say, (i) 

least developed countries are disadvantaged due to past exploitation, (ii) additionally they must now 

deal with adverse climate change impacts to which they are especially vulnerable because of the past 

exploitation, among others, and (iii) climate change is mostly caused by those responsible for the 

exploitation while least developed countries contributed very little to it.  

The sociologist Ulrich Beck once called this double or triple inequity an “outrageous injustice” (2008). 

Similarly, ten years ago Dale Jamieson made the following passionate statement:  

In the meantime it is important to recognize that those who suffer from extreme climatic events are 

often the victims of greed, indifference, and mendacity. It is human beings and their societies that are 

largely responsible for the climate change now under way, not nature or fortune. People and nations 

who wilfully evade taking responsibility for the consequences of their actions may one day be called to 

account (2005: 241).  

In light of this, it may not surprise that Latin American Non-Governmental Organisations (NGOs) are 

campaigning for the repayment of a “climate debt” (Russi et al. 2002; also see Martínez-Alier 2002; 

Simms 2005) and one might conclude that developed countries ought to compensate developing or 

poor countries.  

On the other hand, such general observations and moral outrage conceal the many theoretical as 

well as practical problems that claims for compensation are confronted with. Those ultimately 

harmed by climate change are not countries but their citizens and there are large differences within 

countries in terms of wealth, emissions levels and vulnerability to climate change impacts. Moreover, 

climate-related harm differs starkly from conventional forms of harm imposition. The causal chains 

7 Despite its problematic nature, I use the distinction between developing and developed countries. But apart 
from excluding citizens of developed countries as recipients of compensation from the outset (see below),  
none of the arguments in this work hinge on the distinction. It is usually assumed that, in contrast to developed 
countries, the majority of the population of developing countries has a comparatively low standard of living 
and that the country lacks a large industrial and/or service sector (though there is no agreed definition) (BMZ 
2016).  
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that lead to harmful outcomes are highly complex. Let us briefly return to Hurricane Matthew which 

devastated large parts of Haiti. Current climate science cannot determine whether the recent 

occurrences of hurricanes in general, or Matthew in particular, are related to anthropogenic GHG 

emissions. Also, the harm resulting from Matthew was not due merely to the storm track, wind 

speeds etc. but was amplified as a result of Haitians’ vulnerability, which has been influenced by a 

multitude of factors (e.g. colonialism, poverty, poor performance by the ruling elite, the 2010 

earthquake or deliberate choices of individuals). It is therefore not clear in this case whether any and 

if so who of the people harmed should be considered as climate change victims.  

It is similarly difficult to identify the duty-bearers. First, GHG emissions resulting from a given activity 

cannot be related to specific harm caused. GHG emissions contribute to elevated atmospheric GHG 

concentrations which increase the earth’s greenhouse effect, leading to a warming of the lower 

atmosphere, i.e. a rise in GMST, which leads to climatic changes etc. Second, anthropogenic climate 

change also is the result of the actions of previous generations that were unaware of the negative 

consequences of their emissions. And, third, all present people emit GHG when they breathe, digest, 

heat their homes, cook food, etc. and, in principle, all these emissions contribute to further 

increasing GHG concentrations and to ongoing climate change. Thus, it is neither clear who should be 

entitled to compensation nor who ought to provide it. This is perhaps paradigmatically expressed by 

Eric Posner and Cass Sunstein:  

The most general point, summarizing the argument as a whole, is that the climate change problem 

poorly fits the corrective justice model because the consequence of tort-like thinking would be to force 

many people who have not acted wrongfully to provide a remedy to many people who have not been 

victimized (Posner and Sunstein 2008: 1592).  

If compensation claims are fraught with such difficulties, it would be best to draw on other concepts 

in order to justify support for those threatened and harmed by climate change. Darrell Moellendorf, 

for instance, argues that  

[g]iven the current state of science, one cannot state with a high degree of confidence that any 

particular weather event or cycle is the product of merely anthropogenic factors […]. So, it is best to 

press the case for eradicating present suffering on grounds other than those related to demands of 

justice on our generation to mitigate and to adapt to climate change (2014: 224).  

The main motivation behind the thesis is to demonstrate that said difficulties can be overcome to a 

sufficient degree. My claim is that both entitlement-bearers and duty-bearers can be identified to an 

extent which justifies the establishment of global compensatory mechanism. The fundamental aim of 

this work is to substantiate this claim. Given that part of the difficulty is not just related to 
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indentifying both groups in theory but also to ensuring that compensation comes from and goes to 

the right persons, I also investigate how compensation can be provided under present non-ideal 

circumstances.  

In a nutshell, the two central research questions of this work are: First, are people negatively 

affected by climate change entitled to compensation and, second, how can compensation be 

provided? I understand the second question broadly. It does not just refer to the form in which 

compensation should be provided, but also includes the issues of who ought to provide and receive 

compensation. Question two thus can be broken down into three parts: what form should such 

compensation take, who ought to provide compensation and who ought to benefit from 

compensatory measures? It must be noted, though, that my proposal for and justification of a 

compensatory mechanism is restricted to investigating these three basic questions and does not 

discuss how the mechanism should be integrated into the existing UNFCCC architecture. I consider 

these basics to be unresolved to date, which should be addressed before turning to questions of 

institutional design and other more practical issues.  

Still, the thesis is of both practical and theoretical relevance.8 On the one hand, it makes a proposal 

how (potential) climate change-related suffering ought to be addressed and how it can be addressed. 

Both aspects are relevant for (climate) policy making. On the other hand, making such a proposal 

requires a satisfying conclusion on how entitlements and duties can be justified in the paradigm case 

of the “new harms” (Lichtenberg 2010). The justification proposed here will rely on ‘conventional’ 

ethical theory and, if convincing, would (at least in this case) challenge recent calls for a new kind of 

theory. Steve Gardiner, for instance, argues that a human rights approach, also adopted in this work, 

“faces philosophical difficulties that provide convenient distraction for those wishing to take 

advantage of the perfect moral storm. […] The moral paradigm for harm works best with readily 

identifiable and determinate agents, victims, impacts and causal pathways” and that the climate 

change case does not meet these conditions (2013: 227; similarly Jamieson 2014: 152–8). Again, my 

intention is to show that the “philosophical difficulties” can be overcome. Hence, the work also 

contributes to current debates in ethical theory and theories of justice. 

Presuppositions and limits 

The thesis is based on certain premises and makes further use of assumptions in the course of the 

argumentation. These presuppositions influence which topics are addressed, how they are addressed 

and which topics are not addressed, thereby also shaping the results and the limits of this work. 

8 “Theoretical” here refers to theories of applied ethics/political philosophy rather than to theoretical 
philosophy, meta-ethics and the like. 
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Having outlined the aim and research questions in the above paragraphs, this section explicates what 

is presupposed in order to answer said questions. In the following, I comment on (i) the premise of 

normative individualism, (ii) the cosmopolitan theory of justice adopted here, (iii) the formal 

understanding of justice which I endorse as well as the scope of this understanding and (iv) the use of 

pragmatic assumptions throughout the thesis.  

First, the work presupposes ‘normative individualism’. According to Dietmar von der Pfordten, 

normative individualism comprises two principles: “(1) Only individuals can be the ultimate point of 

reference of moral obligations and [...] the justificatory source of morals and ethics. Collective 

entities such as nations, peoples, societies, communities, clans, families, or eco-systems, etc. cannot 

fulfill this function. Accordingly, like the obligated actor the obligating other has to be an individual in 

the last instance. In other words: the basic moral relation only exists between individuals. We may 

call this the ‘principle of individuality’ of normative individualism. (2) In the last instance, 

justifications of actions or decisions have to take into account all individuals affected by an action or 

decision, i. e., all ‘moral patients’. We may call this the ‘all-principle’ of normative individualism” (von 

der Pfordten 2012: 452, one footnote omitted). 

I will not justify the premise of normative individualism as it is accepted in most contemporary 

ethical theories (for a defence see von der Pfordten 2010, 2012: 455–9).9 Normative individualism 

does not imply that only individuals are moral agents and have moral obligations. Individuals are of 

ultimate moral concern, they are the ultimate reason for moral obligations. But these obligations can 

likewise rest with collective moral agents. Indeed, collective agents are highly relevant in the climate 

change context, such as national governments, sub-national authorities, firms, multilateral 

organizations and NGOs (Caney 2005a: 754–6, 2006b: 467–9, 2010a: 219). Still, the thesis 

investigates the entitlements and obligations of individuals rather than those of nation states. This is 

important to note, as a substantial part of the present climate justice literature focuses on nation 

states or countries. There is, for example, a legal debate on compensation among states (e.g. Tol and 

Verheyen 2004; Faure and Nollkaemper 2007). This statist view, however, can lead to problematic 

results if there is no further consideration of how obligations and entitlements are allocated within 

large collective agents (in detail Caney 2005, 2006). In the case of compensation, an undifferentiated 

statist view can entail that those persons ultimately duty-bound to provide compensation provide 

9 I do not think that von der Pfordten’s principle (2) is required to define normative individualism. Rather, it 
should be endorsed to define or defend a plausible version of normative individualism (see Chapter 2 and 4). 
Approaches which reject normative individualism are ecocentric (Callicott 1980) or holistic (Gorke 2003). These 
are non-anthropocentric theories, which may, however, accept normative individualism as long as only human 
beings are concerned, i.e. within a limited anthropocentric scope which this work assumes, elaborated below).   
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too little or none at all and that those ultimately entitled to compensation receive too little or 

nothing at all. 

On the one hand, the limited focus on individuals means that obligations of collective agents are not 

specifically investigated. On the other hand, the results of this work are relevant for collective agents. 

This is most obvious in case of national governments since they are the central agents in the present 

international order and function as main representatives of duty- and entitlement-bearers. They 

inevitably play an important role in raising, governing and distributing compensatory funding, and 

many arguments made in this work have implications for what (national) governments should (not) 

do. To give one specific example: according to my analysis, the German government ought to 

advocate that a higher percentage of emissions certificates is auctioned in the European Union’s (EU) 

emissions trading scheme and that a substantial part of additional revenues is earmarked for internal 

adaptation finance (see Chapter 8). Hence, the obligations of collective agents related to the issue of 

compensation can be investigated in more detail based on the analysis undertaken here.  

Second, I will adopt a cosmopolitan theory of justice in Chapter 3. In general, “cosmopolitanism 

maintains that there are moral obligations owed to all human beings based solely on our humanity 

alone” (Brown and Held 2010: 1). Cosmopolitanism is usually associated with three normative 

commitments: first, it is based on normative individualism, second, the moral concern for individuals 

is applied equally (equality) and, third, the moral concern applies to everyone everywhere 

(universalism) (Brown and Held 2010: 1–2). Thus, “cosmopolitanism emphasizes the moral worth of 

[all] persons, the equal moral worth of persons and the existence of derivate obligations to all to 

preserve this equal moral worth of persons” (Pierik and Werner 2010: 3, emphasis in original).   

The cosmopolitan theory in combination with the global nature of the climate change problem 

implies that the scope of the compensatory mechanism should ideally be global as well. This means 

that, in principle, all persons are potential duty-bearers and entitlement-bearers. Whether one 

belongs to the former or the latter group depends on the climate-related threats and harms one 

faces and on one’s emissions and wealth (at least in conclusion to this thesis). An ideal mechanism 

would allow for someone from the Nigerian elite to be a duty-bearer while some Greek peasants 

would be entitlement-bearers. A person may also change status from duty-bearer to entitlement-

bearer, or vice versa, over time. In the present work, however, the scope of potential entitlement-

bearers is limited to citizens of developing countries. In Chapter 8 I will argue that compensatory 

funding will be very scarce. And while developed countries are able to address climate-related harm 
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without international support for the time being,10 developing countries, and least developed 

countries in particular, are especially vulnerable to climate change risks (see above). I therefore 

assume that entitlements to compensation are larger in developing countries, but will be fulfilled to a 

much lesser extent in these countries. I further assume that scarce funding should be directed 

towards the regions and people with most unmet entitlements and that this warrants the focus on 

entitlement-bearers in developing countries. However, when globalisation and the approximation of 

living conditions across countries further increase and when climate change impacts also pose 

serious threats to some developed countries, it may make sense to to broaden the scope of the 

mechanism or even to abolish any restrictions.  

Third, the allusion to the cosmopolitan character of the justice theory implies a global scope, but 

does not specify what justice requires. Also, it is not entirely clear which (types of) entities are 

included in its scope. Does cosmopolitanism include “all human beings” as Garrett Brown and David 

Held suggest, or also some non-human beings or only those (human) beings that are able to enter 

contracts or to participate in processes of argumentation? While Chapter 3 will further explore what 

is considered to be just, here I state the formal understanding of justice which I adopt in the thesis. 

As justice is a central concept that is often based on different formal understandings, I consider it 

important to make mine clear at the outset. Drawing on Rainer Forst, just is what cannot reasonably 

be rejected by those affected in a rational discourse and every person has a right to receive a 

justification for a norm that affects her, that is, everyone has the “basic right to justification” (2012). 

Thus stated, the understanding of justice is formal insofar as it is not specified which claims people 

make, which of these are justifiable and thus, what people are entitled to on the grounds of justice. 

Chapters 3 and 4 will justify a list of human rights that all present and future people are entitled to 

and will further reason that this has implications regarding the freedoms, opportunities, goods and 

services they are entitled to. My claim is not that people’s entitlements are limited to these rights 

but that these represent the minimum to which they are entitled as a matter of justice.  

Further elaborating on this understanding of justice would reveal that entities unable to reason and 

to make claims against others are excluded from the scope of justice. Who exactly is excluded 

depends on what counts as raising a claim (e.g. do onomatopoetic expressions suffice?). This 

understanding is more narrow than, for instance, that of the Martha Nussbaum’s capabilities 

approach (2007) and other non-anthropocentric approaches. Excluding entities from the scope of 

justice does not imply their exclusion from the scope of morality though. An argument endorsed in 

Chapter 4 will highlight that entitlements and rights of entities unable to utter claims or to reason in 

10 Since this also seems to hold for the so called BRICS states (Brazil, India, China and South Africa), and possibly 
other economies in transition, it might make sense to exclude them from the group of developing countries. 
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a rational discourse can also be justified within the discursive framework adopted here. I do not 

further pursue these questions because this work mostly neglects the non-anthropocentric 

dimension. My reasons for restricting the scope of the thesis to people who are able to press claims 

against one-another is that the set of problems associated with this topic is already very complex and 

cannot be dealt with exhaustively here. Adding further (non-anthropocentric) considerations beyond 

those introduced in Chapter 4 would bring in other fundamental problems that could only be 

discussed superficially without far exceeding the scope of the thesis.  

The formal understanding of justice endorsed by me is not only narrower than that of other scholars 

but also wider than that of Forst. I stated above that, in a nutshell, just is what is justifiable vis-à-vis 

those affected. Forst specifies ‘being affected’ as being “subject to other persons’ power in the form 

of rule or domination” (2014: 206). Simon Caney criticises Forst’s specification of the all 

affected/subjected principle for being overly narrow: if peoples’ suffering is not the result of 

domination etc. they have no right to justification; Forst thus implausibly withholds the right from 

the poor who are excluded from – rather than exploited by – the global economy (Caney 2014a: 164–

5). Moreover, “if we think that persons are justificatory beings, then do we not owe justifications to 

all persons – whether or not we currently affect them” (Caney 2014a: 164). However, Forst reserves 

the term ‘(in)justice’ for power relations and argues that the poor in Caney’s example do not have 

the right to justification as a matter of justice but have it as a moral right (Forst 2014: 206, 209). Forst 

and Caney thus disagree over where to draw the line between justice and morality.  

I endorse Caney’s position. If justice is associated with justifiability, those who can press claims on 

others should be included in the scope of justice. Forst states that injustice arises from experience of 

arbitrary power relations (see Chapter 3). I regard this as a descriptive statement. While I agree with 

Forst that experiences of injustice mostly arise in the context of power relations (broadly conceived), 

I am sceptical that they are exclusively confined to this domain. I suppose, for example, that those 

who complain about being neglected, rather than dominated, also feel treated unjustly. But I 

consider this to be a matter of ‘labelling’ without substantive implications. That is, based on Forst’s 

understanding, the same rights and duties would be justifiable even though some of them would be 

termed moral rights and duties rather than rights and duties of justice. For this reason, I do not 

elaborate further on this matter. 

Fourth, I make use of pragmatic assumptions at several instances in the thesis. To provide an idea of 

these kinds of assumptions, I give four examples. Subsequently, I explain why I emphasise this point. 

1) In Chapter 5 I will argue that each person is entitled to a certain level of emissions, her fair share,

but that determining fair shares is difficult. I will assume that certain groups of persons exceed their 
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fair share, very roughly speaking those with above average levels of emissions and wealth. 2) In 

Chapter 6 I will maintain that persons do not have compensatory duties in the climate change 

context when they are below a sufficiency threshold. Without further determining this threshold, I 

will assume that the duties imposed on the group of duty-bearers do not push them below a 

reasonably defined threshold (as long as the total burden is somewhat fairly distributed within the 

group of duty-bearers). 3) I will rely on many assumptions in the feasibility assessment of the 

instruments discussed in Chapter 8. 4) In Chapter 9 I will argue that those whose human rights are 

threatened or undermined by climate change are entitled to compensation and that compensatory 

funding should prioritise the entitlements of the most vulnerable. By doing so I assume that those 

most vulnerable are roughly those whose human rights are most threatened.   

Note that I will offer reasons in support of the assumptions when making them. These reasons, 

however, rely on conjectures that I consider to be very plausible but lack the means to further 

investigate – either because that would lead too far away from the main research question (e.g. 

determining the threshold in example 2) or because it would require undertaking empirical studies 

(e.g. in case of example 4). Some readers might not consider the assumptions to be very plausible 

and thus disagree. Because these assumptions often occur in the main line of reasoning, I would like 

to point out why I make them and what would be the implications if they turn out to be mistaken.  

The thesis opens with general observations and arguments in ethical theory. It closes with discussing 

which politico-economic instruments are best suited for raising climate-related compensatory 

funding from duty-bearers and how funding can be distributed among entitlement-bearers, given 

real world constraints. I consider this to cover substantial ground. The motivation for choosing this 

approach is that, in my opinion, combining the more theoretical debate on climate justice with the 

more practical debate of the social sciences on how (not) to realize mitigation and adaption goals can 

provide a satisfactory answer to the issue of compensation as understood here. There is a tendency 

in climate justice literature to defend principles in theory without further investigating practical 

implications. Meanwhile, the social sciences develop conceptual and descriptive models, investigate 

various kinds of causal relationships and identify numerous normative problems, but frequently 

simply point to ‘political decisions’ that must be made to solve the normative issues. This work seeks 

to establish a partial combination of both discourses. I start with discussing and defending principles 

that get more specific over the course of the work (e.g. from the basic right to justification to the 

Qualified Beneficiary Pays Principle) and subsequently apply them by drawing on concepts and 

empirical findings from the social sciences. That being said, this study primarily focuses on theoretical 

aspects.  
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The combination of both debates is facilitated by making the aforementioned pragmatic 

assumptions. They allow for the specification of the abstract justice principle to such a degree that 

they can be usefully combined with empirical information and enable me to reach quite specific 

conclusions despite the limited scope of this work. This is probably most apparent in Chapter 8.  

It is reasonable to ask what would be the implications if any of the assumptions were mistaken. This 

might influence my specific conclusions, i.e. who ought to provide how much compensation to whom 

in what way. To give two examples, if my assumptions about fair shares are too generous towards 

present emitters, those who exceed their fair shares ought to provide more funding and if my 

assumptions are too demanding on them, a larger contribution from wealthy persons would be 

required; and if my conjectures about the feasibility of instruments are erroneous, compensation 

might preferably be provided via another instrument. Mistaken assumptions, however, would not 

undermine my general approach or my general conclusions, i.e. that duty- and entitlement-bearers 

can be identified to a sufficient degree, who these groups roughly are and that a just and workable 

compensatory mechanism can be set up if sufficient political will exists. The argumentative 

framework developed in this work holds up independent from the assumptions. One might well 

question this as well as my general conclusion, but this then is not a problem of the assumptions but 

of the substantive arguments and concepts that I endorse. 

To use a metaphor, an assumption can be seen as a screw in a construction which is tightened to a 

certain degree. If the assumption is wrong, the screw can be readjusted which does not lead to a 

collapse of the construction but to a slightly different shape (or a slightly different outcome if the 

construction produces something). Indeed, I do think that there are good reasons to readjust some 

of the screws that I use. Where an assumption influences both duties and entitlements to 

compensation, I choose to favour the interests of the duty-bearers over those of the entitlement-

bearers. Hence, the latter may have reason to complain that my conclusion is unjust as it likely 

demands too little from the duty-bearers. I intentionally made these decisions because my aim is to 

offer a robust case for a compensatory mechanism. As with the human rights account, I seek to 

establish a minimum of what victims of climate change are at least entitled to and ought to be 

provided by others. Given that such a mechanism has not yet been established, that it will face 

opposition from duty-bearers and their representatives and that, very likely, it can only be 

implemented with their consent, this work focuses on rebutting potential objections to the 

establishment of such a mechanism and to its scope. At the moment, it is most important that 

victims receive compensation at all and that it is provided in roughly just ways. A more demanding 

mechanism might be justifiable as well, but this would presumably require adjusting some of the 

assumptions as well as further argumentation. 
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This concludes the remarks on the presuppositions and limits. I now provide an overview of the 

chapters and the main arguments in this work and, lastly, highlight what the thesis contributes to the 

existing body of literature. 

Outline of the chapters 

The thesis is devided in three parts. Part I establishes the theoretical basis from which the issue of 

compensation for climate-related threats and harms will be addressed. It defends the claim that 

there are globally valid human rights which hold for present and future persons.  

Chapter 2 begins with a brief introduction to Habermasian discourse ethics (1991b). Habermas 

provides the theoretical background for the constructivist approach adopted in this work, which is 

why I am going to outline the key elements of Habermas’ discursive theory. The central idea of 

discourse ethics is that by choosing to engage in an argument individuals implicitly consent to certain 

rules of discourse. In contrast to descriptive statements, there is no standard in the objective world 

to assess whether normative statements are correct. To verify the validity of normative claims one 

must refer to the shared social world and examine whether or not claims can be justified to others. 

The recognition of a norm is based on the expectation that the corresponding claim to validity can be 

redeemed with reasons. The validity of a norm is to be determined in inter-subjective processes of 

argumentation. Participants must accept rules of discourse if the outcome of their discussions is to 

be reasonable. These conditions are to safeguard a disinterested pursuit of rightness and require that 

those potentially affected by a norm take part in the discourse on its validity. I consider discourse 

ethics as a meta-ethical theory which offers a plausible determination of what moral norms are and 

when they are valid. In this work, it merely constitutes a point of departure from which to enter a 

discussion of substantive principles which are not contained in Habermas’ theory (except for his 

principle of universalization (U)). Therefore, I will neither compare his approach to other forms of 

discourse ethics nor defend it against criticism – with the exception of very briefly addressing two 

challenges relevant for the discussion in Chapter 3.  

The constructivist justice theory of Forst (2012) provides the basis for the justification of what I refer 

to as the Full Set of human rights in Chapter 3. The Full Set serves as an abbreviation for civil, political 

as well as social and economic rights as e.g. specified in the Universal Declaration of Human Rights 

(UDHR) (UN 1948). Forst adopts Habermas idea that those norms are legitimate which can 

successfully be justified in an ideal discourse and argues that every person has the right to receive a 

justification of norms that affect her (the ‘basic right to justification’). People are entitled to live in a 

society in which they are the social and political agents who determine which rights they can claim 

and which rights they must grant. For one thing, human rights provide a standard on the grounds of 
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which unjustifiable social developments can be criticised, for another, they are constitutive and 

constructive components of the common project of establishing a just society. As Forst does not 

offer many remarks on the actual rights that his approach establishes, I further investigate this 

matter. Since social and economic rights are generally more controversial than civil and political 

rights and, moreover, seem more difficult to justify within constructivism, I discuss and reject two 

prominent objections to social and economic rights. The discussion shows that a convincing defence 

of the Full Set requires substantive arguments that Forst’s constructivism cannot provide.  

I therefore discuss Caney’s interest-based rights account (2006c) which offers a substantive 

justification of human rights and compare it with Forst’s account. I argue that the two approaches 

can be seen as complementary rather than rivalling: while the interest-based account functions as 

the generator of normativity, constructivism provides the framework and testing procedure to 

determine the validity of normative statements. Combined, both approaches allow for a more robust 

justification of human rights (I call this the ‘complementarity view’). In the final step of Chapter 3, I 

address prominent arguments which question the global validity of the Full Set. I introduce and reject 

three arguments claiming that human rights illegitimately impose Western values on other cultures. 

Thereafter, I discuss less comprehensive accounts of human rights proposed in Charles Taylor’s 

“Unforced Consensus” (2008), John Rawls “Law of Peoples” (2001) and Charles Beitz “Practical 

Conception” (2009). I argue that the approaches either have considerable shortcomings or, 

elaborated in more convincing ways, do not challenge the validity of the Full Set. 

Having defended human rights for present persons, Chapter 4 deals with the question whether these 

rights also hold for future people and if so, whether and to what extent they impose obligations on 

present people. First, I briefly refute claims which dispute that future people will have human rights 

or that these rights ground any obligations of present people. I then discuss Parfit’s Non-Identity 

Problem (NIP) (1987) and argue that a rights-based threshold conception can avoid the 

counterintuitive consequences of the NIP. I also refute Parfit’s further argument that future people 

might waive their rights. Even if the arguments in defence of future people’s rights and associated 

obligations of present persons are convincing, they cannot be made by the affected persons 

themselves – at least not today. Forst’s constructivism, however, demands that people themselves 

ought to establish what rights they grant each other. I argue that Forst’s approach by itself does not 

show that future people have rights but that these rights can be justified within his framework. This 

can be achieved, first, by means of a hypothetical justification: if the arguments presented in this 

chapter are correct, ignoring rights of future persons could not be justified vis-á-vis them. Second, 

rights of future people can be justified via an interest-based argument: rights protect the interests of 

individuals, and since future people have the same basic interests as present people, not granting 
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human rights to future people would be arbitrary and could reasonably be rejected by them. Both 

justifications require substantive arguments that constructivism itself cannot provide. This supports 

the ‘complementarity view’. Finally, I point out that and how constructivists can nevertheless justify 

far-reaching duties in the case of climate change without drawing on a hypothetical justification or 

an interest-based argument. 

Part II takes up and advances those concepts and arguments put forward in the climate justice 

debate which enable me to address the issue of compensation. It establishes that those whose 

human rights are threatened or undermined by climate change are entitled to compensation and 

that those exceeding their fair share of emissions entitlements as well as wealthy persons ought to 

provide compensation. It also introduces some conceptual distinctions (in Chapter 5) that are helpful 

when determining in Part III how and to whom compensation should be provided. 

Based on the human rights conception defended in the previous chapters, Chapter 5 begins with 

investigating the claim that climate change will violate human rights. I argue that climate change will 

undermine the ability of many persons to exercise their rights and will threaten the rights of many 

more – probably of many millions. The threatening or violation of rights brings about duties to 

promote and support institutions that limit emissions and allocate resulting mitigation burdens, and 

those whose human rights have been undermined are entitled to compensation. Although 

determining that climate change is a human rights issue is comparatively straightforward, I highlight 

that further specifications regarding both duty- and entitlement-bearers are needed and that this will 

be addressed in subsequent chapters (especially in Chapter 6 and 9). I go on to highlight that in 

addition to mitigation, four further possible responses to climate change are adaptation, Greenhouse 

Gas Removal (GGR), Targeted Climate Modification (TCM)11 and rectification.  

An important question within this work is whether all of these responses are relevant in terms of 

compensation. Based on the human rights approach adopted here I distinguish between duties to 

respect rights and duties to compensate for threats to and violations of rights. I conclude that (ex 

ante) compensation of threats is not solely possible via adaptation but, at least in principle, also via 

the reduction of net GHG emissions. As a consequence, all responses can be relevant for 

compensation. In the final part of the chapter I develop the so called fair share argument (FSA). 

Based on the idea that everyone is entitled to a certain part of the overall emissions budget, one’s 

fair share, the FSA stipulates that a person A’s GHG emissions are morally wrong if (i) A exceeds her 

fair share of emissions entitlements, and (ii) by emitting, A contributes to a harmful activity. Given 

11 The category is usually referred to Solar Radiation Management (SRM). This response is not further 
considered as a possible way to provide compensation because it generates an extensive set of additional 
problems that I will address in a separate work. 
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present elevated atmospheric GHG concentrations, all emissions contribute to a harmful activity and 

exceeding one’s fair share is thus wrong. I further argue that, as a rule of thumb, at the least those 

who are not poor and emit more than the world average (~7t CO2/year) exceed their fair share. 

In the climate justice literature, there is a large debate about so called burden-sharing or duty-

ascribing principles. Drawing on this debate, Chapter 6 discusses six principles and analyses whether 

they can identify duty-bearers in the case of climate-related compensation. I start with the Polluter 

Pays Principle (PPP). According to the FSA, not everybody who emits GHG but only those exceeding 

their fair share must provide compensation. For several reasons the PPP cannot address all climate-

related harm and must therefore be supplemented by at least one further principle. The Ability to 

Pay Principle (APP) assigns duties to those with the ability to contribute compensatory funding. I 

defend it against the challenge that it is unjust to impose duties on able people that do not emit 

excessively (in contrast to polluters), but also argue that an account of duty bearers based solely on 

the APP is implausible. Next I discuss the Beneficiary Pays Principle (BPP) which suggests that those 

who have benefitted from harmful actions have compensatory duties towards those who have been 

harmed by these actions. The BPP is criticised as a general principle and its usability in the climate 

change context (especially regarding past emissions) is questioned. In order to defend the principle, I 

propose the Qualified Beneficiary Pays Principle (QBPP) and criticise a duty bearer-account solely 

based on the BPP. 

I then briefly present the History-Sensitive Ability To Pay Principle, the Indebted Pays Principle and 

the Non-Promoter Pays Principle. The next step investigates how all six principles can be 

operationalised, that is how one can identify particular duty-bearers based on the respective 

principle and determine the extent of their duties. This discussion reveals that reasonable as well as 

practicable forms of operationalising the principles that could supplement the PPP will identify the 

same duty-bearers: wealthy persons. In summary, the six principles identify the ‘the polluters’ and 

‘the wealthy’ as duty-bearers, although it is first and foremost the polluters that ought to provide 

compensation. 

Part III investigates how compensation can flow from duty- to entitlement-bearers given the present, 

highly non-ideal, global order. Here, the main questions are as follows: (i) in what form should 

compensation be provided, and how should compensatory funding be (ii) raised from the duty-

bearers, (iii) governed and (iv) distributed among entitlement-bearers. Currently, there are no 

convincing answers in the literature, especially concerning questions (i), (ii) and (iv). Part III thus 

focuses on addressing these three questions. 
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Chapter 7 discusses the form in which compensation should be provided. From the perspective of a 

compensatory mechanism, financing adaptation is of greater relevance than financing mitigation 

(and GGR) because the goal of reducing net emissions can be achieved without reliance on large 

public funds but adaptation cannot, and because adaptation better allows for targeting entitlement-

bearers. Adaptation also is of greater relevance than rectification because adaptation replaces means 

and rectification displaces ends and the former is morally superior to the latter. Moreover, achieving 

adequate rectification is difficult and thus especially unlikely to be successful at the global level. I 

conclude that for now it is warranted to completely spend scarce compensatory funding on 

adaptation. Various measures fall into the category of adaptation. I provide a rough overview of 

different types of adaptive measures and show that effective adaptation often involves broad 

measures that (also) address the causes of people’s vulnerability to climate change. Regarding the 

phasing of adaptation, measures adopted before (ex ante) or after (ex post) people are impacted 

should be financed. I further argue that the compensatory mechanism should contain an insurance 

pillar as a more reactive approach. At the end of the chapter I look at adaptation costs in developing 

countries. Available cost estimates systematically underestimate costs. Based on a recent United 

Nations Environment Programme (UNEP) study (2014) I conclude that costs could plausibly be 

around US$150 billion p.a. by 2025-2030 and US$250 billion to US$500 billion p.a. by 2050. Based on 

the assumption that it will not be politically feasible to transfer more than 100 billion p.a. in 

adaptation finance to developing countries, I argue that duty-bearers at least ought to provide this 

amount. 

Chapter 8 investigates how compensatory funding can be raised from the duty-bearers. Different 

instruments have been proposed to generate climate finance and my aim is to identify those 

instruments which are, from the moral point of view, most suitable to raise compensatory funding. 

The assessment is based on the following criteria: fairness (does the instrument distribute 

compensation burdens fairly?), effectiveness (does the instrument reach the desired goal without 

compromising the attainment of other goals?) and feasibility (is the instrument feasible?).12 The 

criteria are then applied to nine instruments: contributions from domestic budgets, levies on 

emissions reductions, international carbon taxes collected at the national and international level, 

financial transaction taxes as well as selling emissions allowances in domestic, international and 

global trading schemes. In the assessment, domestic emission trading schemes and border tax 

adjustments achieve the best – or rather, the least bad – results. In addition, tax adjustments would 

increase the effectiveness of trading schemes. The assessment also yields the following general 

12 The criteria is developed and further explained in detail. Also note that effectiveness and feasibility each 
have two sub-criteria (please see Section 8.2 on pp. 232-247). 
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results. First, most instruments do not account for past emissions and those which do are infeasible 

at present and, beyond that, target past emitters only indirectly (via their present wealth), if at all. 

Second, most instruments are of low feasibility in terms of political will. Third, the amount of funding 

raised will most likely be highly inadequate. And, fourth, instruments increasing carbon prices are 

much more desirable than the instruments used at present (i.e. contributions from domestic budgets 

and levies on emissions reductions).  

Chapter 9, finally, addresses the question how compensatory funding should be distributed. 

Identifying whose human rights are threatened or harmed by climate change is difficult because it is 

uncertain which events and impacts are caused by (anthropogenic) climate change (Attribution 

Problem 1) and which harm is due to climate-related events and impacts (Attribution Problem 2). In 

regard to Attribution Problem 1, the coverage of the compensatory mechanisms can be narrow by 

focussing on events and impacts reliably attributable to anthropogenic climate change or it can be 

wide by focusing on all climate- or weather-related events and impacts. I argue in favour of a 

(moderately) broad coverage that avoids attribution problems of a narrow focus and feasibility 

problems of a very broad focus. I further note that a broad coverage is also advisable regarding the 

types of adaptive measures eligible for funding because a narrow focus would exclude broad 

measures which often are more effective than climate-specific measures. Attribution Problem 2 is 

avoided by a significant part of the compensatory mechanism proposed in this work. Ex ante 

measures are adopted before an event or impact causes harm and the payouts of index-based 

insurance schemes (proposed in Chapter 7) are not based on actual losses but on over- or 

undershooting a threshold (e.g. amount of rainfall in a given period). Conventional insurance 

schemes can cover only a pre-negotiated portion of harm or premiums can only be subsidised in 

order to take into account the multi-causality of climate-related harm.   

Given that compensatory funding will be insufficient to cover all entitlement-bearers, I discuss the 

following criteria that could allow for a justified and transparent prioritisation of funding 

entitlements: vulnerability, cost-effectiveness and democratic government. Prioritising the most 

vulnerable is hardly controversial, but identifying them is difficult because the complexity of the 

phenomenon does not allow for a purely quantitative indication of vulnerability or its objective 

‘measurement’. Matters are similar regarding cost-effectiveness: it is plausible to prioritise those 

projects that create the largest benefits to entitlement-bearers for a given input, but the criterion is 

difficult to operationalise. I discuss three possible indicators (absolute and relative economic savings 

and Disability Adjusted Life Years saved) and conclude that each of them is problematic. The 

democracy criterion is less commonly referred to in the adaptation literature and conflicts with 

unqualified versions of the widely endorsed principle of ‘country ownership’. I justify the criterion by 
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arguing that compensation is owed to people rather than governments and that it increases the 

likelihood that funding is effective. I also point to possible ways to operationalise the criterion. At the 

end of the chapter, I comment on the role the criteria can play in the distribution of funding by 

sketching the contours of a possible allocation procedure. 

The work is structured according to the principle ‘from theory to practice’. It opens with rather 

general debates on justice and (human) rights of present and future people (Part I); based on these 

findings it turns to a prominent case of applied ethics: climate change (Part II) and finally uses key 

findings of the climate justice discourse to sketch and justify the contours of a real-world 

compensatory mechanism (Part III). Readers who are specifically interested in the duty-bearer 

perspective, i.e. the question of who should provide compensation and how funding can be raised 

from them, should turn to Section 5.5 as well as Chapters 6 and 8. For the entitlement-bearer 

perspective, on the other hand, Chapters 3 and 4, Section 5.2 and Chapter 9 are most relevant. And 

those interested in which form compensation should be provided may consult Section 5.3 and 5.4 as 

well as Chapter 7. 

Contribution to the existing literature 

I end the introductory chapter with highlighting the aspects of the thesis that I consider to be novel 

contributions to the existing body of academic literature, beyond answering the research questions. 

The thesis: 

• argues that constructivist and interest-based rights accounts are complementary rather than

rivalling or mutually exclusive approaches (Section 3.3),

• criticises Charles Taylor’s (2008) and Charles Beitz’s (2009) rights accounts from a

constructivist perspective (Section 3.4),

• elaborates on the opportunities and limitations of Forst’s justice theory in the

intergenerational context (Sections 4.2 and 4.3),

• systematically discusses the form in which compensation for climate-related threats and

harms can, in principle, be provided (Sections 5.3 and 5.4) and how compensation should be

provided under present non-ideal conditions (Section 7.1),

• derives the so called fair share argument based on work by Henry Shue (1994) and Caney

(2005a) (Section 5.5) that forms the basis of the Polluter Pays Principle and thus contributes

to developing a robust duty-bearer account,

• identifies problems of existing arguments that justify applying the Polluters Pays Principle to

(all) past emissions based on the notion of “outcome responsibility” (Hart and Honoré 1985)

(Section 6.2),
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• develops a qualified version of the Beneficiary Pays Principle (Section 6.4) and proposes a

new principle, the Non-Promoter Pays Principle (Section 6.5), both of which supplement and

further support the duty-bearer account,

• discusses how to operationalise proposed burden-sharing principles and argues that they

identify the same set of duty-bearers once operationalised (Section 6.6),

• discusses whether and how insurance schemes should be part of a compensatory mechanism

(Sections 7.2 and 9.2),

• develops coherent and sufficiently comprehensive criteria in order to assess instruments that

generate compensatory funding (Section 8.2) and undertakes a systematic assessment of the

instruments based on these criteria (Section 8.3),

• shows that instruments so far discussed to generate funding cannot adequately target past

excessive emissions and that, therefore, whether or not the Polluters Pays Principle can be

applied to past emissions is irrelevant for generating compensatory funding as long as no

other instruments are available (Sections 8.3 and 8.4),

• discusses how to identify the people that are entitled to compensatory funding and develops

a proposal how the associated attribution problems can be taken into account without

undermining the justifiability of the compensatory mechanism (Section 9.2) and

• critically reviews possible criteria to prioritise entitlements to compensation (Section 9.3)

and suggests which role the criteria could play within a possible allocation procedure

(Section 9.4).
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Part I 

Theoretical Foundations: Cosmopolitan Justice 
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2. Discourse Ethics as a General Framework
To both Immanuel Kant and Jürgen Habermas, morality is a matter of unconditional 

obligations, which implies that higher-order norms and principles are to be accepted. But where 

does the validity of these principles and norms derive from? Scepticism has always accompanied 

the search for valid moral principles. The refutation of the sceptic is at the heart of normative 

ethics. However, the idea that moral norms and principles have an ultimate foundation has 

become increasingly implausible. Until the period of the Enlightment, God was usually seen as the 

ultimate source of moral principles that were to be regarded as (moral) truth. Enlightment thinkers 

and the philosophers following them tried to reason ultimate norms without an absolute God. 

With the advance of modernity, these conceptions came under fire.  

At the middle of the 20th century some philosophers tried to open up a middle ground between, on 

the one hand, those defending the idea that moral truth exists, and, on the other hand, those 

denying this. They share the view that moral norms can never be true like empirical truth. They, 

however, defended the claim that there are universally valid norms and principle that all human 

being are subject to. In order to defend the legitimacy of these norms, theorists have turned to a 

‘discourse’ thereby moving from a substantial to a procedural account of morality. This is called the 

linguistic turn in moral philosophy. “Rather than providing values grounded in an account of human 

nature or reason, discourse-based approaches offer a set of procedures that, if followed, would 

yield principles legitimating social practices and institutions” (Moon 2005: 143). The underlying ideal 

is a moral community of equal persons freely accepting the norms and practices they are subject 

to (Moon 2005: 143).  

Characteristic of all discourse-ethical approaches is an unavoidable correlation between basic modes 

of language and moral principles. The aim of discourse ethics is to show that by engaging in an 

argument individuals have already (implicitly) consented to certain rules of discourse (so called 

presuppositions of argumentation). These rules can be made explicit and, in combination with 

additional (weak) premises, a procedural moral principle can be grounded (Ott 2005: 151). Via this 

‘route’ Habermas and Karl-Otto Apel developed a discursive moral theory.13    

The chapter is set as follows: Section 2.1 introduces a few key elements of Habermas’ Theory of 

Communicative Action, which provides the theoretical foundation of discourse ethics. Section 2.2 

then introduces the main features of Habermasian discourse ethics. Section 2.3 addresses two 

general challenges to discourse ethics that also hold for Rainer Forst’s approach adopted in Chapter 

13 The following draws on Habermas’ approach. I do not share Apel’s commitment to seek a so called ultimate 
justification (‘Letztbegründung’) of the discourse principle (see Section 2.2).  
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3. The first challenge is that Habermas’ approach leads to implausible assessments in cases of

reasonable disagreement, and the second is that it rests on an implausible distinction between the 

Good and the Right. Another reason for addressing the latter issue is that the discussion of 

constructivist and well-being-based justifications of human rights in Section 3.3 refers to the 

distinction. Section 2.3 thus not only aims at responding to challenges, but also at further clarifying 

the discursive approach.  

Note, apart from the two aspects briefly considered in Section 2.3, this chapter does not aim at 

defending Habermas’ approach against internal or external critique. His theory only provides the 

basis for the human rights account adopted in Chapter 3, so that critique of particular features of 

discourse ethics, such as the charge of pure formalism or criticism of (U), is not relevant here. And 

discussing critique of the foundations, e.g. Habermas’ theory of communication, or alternative 

versions of discourse ethics would lead to too far away from the focus of this work.14  

2.1 Habermas’ Theory of Communicative Action as the Basis of Discourse 

Ethics 
Habermas’ discourse theory of normative validity (from now on: discourse ethics) is based on his 

Theory of Communicative Action. To fully grasp the concept of discourse ethics it is required to 

introduce some of the key elements of the Theory of Communicative Action. The core claim of the 

theory is that understanding is the “original mode” or telos of human speech (Ott 2005: 159). 

Moreover, in the practice of arguing the aim for consensus is already implied. Ideally, consensus is 

reached by rationally motivated agreement due to shared reasons (Ott 2005: 159). Habermas aim is 

to reconstruct the things that have to be presumed if the communicative practice of speech is to 

succeed.  

Habermas distinguishes two basic modes of action: communicative and strategic. In communicative 

action we coordinate our plans with each other in a consensual way. We do so by making or invoking 

claims that those concerned can accept as valid. Instead of manipulating others, in communicative 

action we try to coordinate our plans of action with one another (Habermas 1982: 442). We do so on 

the basis of our having a common understanding of the situation we are in. Consensual coordination 

of actions takes place on the basis of a shared understanding that the goals agents individually or 

jointly aim at are inherently reasonable (Habermas 1982: 385–8). In strategic action, on the other 

hand, agents seek to influence the behaviour of others by means of sanctions or gratification in order 

to achieve their aim, as Habermas puts it: “in order to cause the interaction to continue as the first 

14 But see Niels Gottschalk-Mazouz for a very good overview over different discourse ethical approaches and 
justifications (2000).  
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actor desires” (1991b: 58). The action is rationally chosen so as to influence a rational opponent in 

order to simply achieve one’s own goals (Moon 2005: 146). However, even the capacity to force 

compliance rests on the possibility of acting communicatively. Therefore, according to Habermas, 

communicative action is the original mode of human speech whereas strategic action is “parasitic” 

(Habermas 1984: 288).15  

In communicative action, speech acts contain claims to validity and they implicitly also contain a 

guarantee to redeem the claim, if required. That is to say, if I claim “that p” I am ready to point 

to evidence or reasons that support my claim, if asked for them. The hearer usually knows 

the conditions under which the validity claim could be accepted. This in turn requires knowing the 

sorts of reasons or evidence that the speaker could point to in order to support her claim (Warnke 

2005: 122).16 Thus, the meaning of speech acts is tied to a practice of reason giving. The claims 

contained in the speech act are in need of reasons and thus open to criticism as well as justification 

(Bohman and Rehg 2009).  

Habermas distinguishes between three types of claims to validity: (i) claims to truth when the 

speaker refers to something in the objective world, (ii) claims to rightness when she refers to 

something in the shared social world, and (iii) claims to truthfulness when she refers to something in 

her own subjective world (Habermas 1984: 148-149). To illustrate this with some very simple 

examples, claims to truthfulness refer to personal feeling, motives, desires, etc., such as the 

utterances “I am sad” or “I will do the shopping today”. Claims to truthfulness can be redeemed 

through consistent behaviour (e.g. to actually do the shopping). Claims to truth refer to descriptive 

statements such as “iron is magnetic” or “tomorrow the sun will shine”. Claims to rightness, on the 

other hand, refer to normative statements such as “beating children is wrong” or “one ought not to 

beat children”. In both cases, one can support or redeem one’s claim by providing reasons in its 

defence. But only in the case of claims to truth can one refer to empirical judgments as the reason 

offered in defence of the claim that, say, tomorrow the sun will shine.17  

15 Georgia Warnke provides an illustrative example: A asks B to give money to Y in order for Y to commit some 
sort of crime. B, however, must not know about this purpose for then she wouldn’t provide the money (2005: 
121). Instead of consensual cooperation, the action “depends on causal inducements, in this case deceit” 
(Warnke 2005: 121). But the strategic action (deceit) depends on communicative action: “only because a 
hearer assumes that the speech act offer is oriented toward mutual understanding and accepts it at face value 
can the offer have a hidden strategic influence” (Warnke 2005: 121). Ott remarks that this is a variant of Kant’s 
argument that the orientation of language towards truth is the key to success of the lie (2005: 162). 
16 Drawing on the work of John Austin (1975), Habermas refers to understanding and accepting a speech act 
offer as the illocutionary binding effect (1982: 389). 
17 This holds true only if one does not equate the factual existence of norms with their validity. Although the 
validity of norms is sometimes reasoned by reference to the factual existence of the very norms, this is highly 
unattractive for any moral theory that wants to retain a critical stance (also see Section 3.4). 
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Habermas thus asserts that there is an internal connection between the existence of states of affairs 

and the truth of descriptive statements, in that the statements can be checked against the objective 

world (2005: 249–61). But such a connection does not exist regarding norms and descriptive 

statements. Instead, the existence of norms is based on their being accepted (at least by some). The 

recognition of a norm, in turn, is based on the expectation that the corresponding claim to validity 

can be redeemed with reasons. Hence, there is a connection between the existence of norms and the 

anticipated justifiability of the norms (Habermas 1991b). Put in very simple terms: there is no 

standard in the objective world to check whether or not claims to rightness are valid. To verify the 

validity of such claims one must refer to the shared social world, i.e. intersubjective relations, and 

find out whether or not claims can be justified towards others.  

When the claim implicit in the speech act is not accepted, that is to say when the hearer disagrees 

with the claim, she can challenge it.18 In this case, agents may shift reflexive levels and enter a 

discourse in which the claims are tested for their rational justifiability as true, right, or authentic 

(Bohman and Rehg 2009). Discourses are open outcome procedures of collective judgment- and will-

formation that ground the (refutable) reasonability of its results (Ott 2008b: 122). From the primacy 

of communicative action Habermas develops a discursive theory of moral validity to which I now 

turn.  

2.2 Key Features of Discourse Ethics   
Habermas’ discourse theory is heavily indebted to Kant’s moral philosophy. To both Kant and 

Habermas the “task of moral theory is to reconstruct the unconditional force of such obligations as 

impartial dictates of practical reason that hold for any similarly situated agent” (Bohman and Rehg 

2009). Kant’s central moral principle, the categorical imperative, reads as “act only in accordance 

with that maxim through which you can at the same time will that it become a universal law” (Kant 

1996: 73; 1968: 4:421).  

The aim of Kant’s categorical imperative is to account for the impersonal or general character of valid 

universal commands (Habermas 1991b: 63). The underlying idea is a moral principle that excludes 

the norms that could not meet with the agreement of all those affected by it. This principle ensures 

that only those norms are accepted as valid that express a general will (Habermas 1991b: 63). A 

moral norm must be suitable for expression as a universal law, as stressed by Kant (Kant 1968: 

4:421). Citing Günther Patzig (1980: 162), Habermas argues that Kant aims at the inner contradiction 

18 In communicative action usually several claims to validity are made at the same time, as for example in the 
simple sentence: I abominate P since I know that P beats her children. Questioning the claims, one can ask: Is 
the abomination sincere? Does P really beat his children? Why is it prohibited to physically punish children? 
What kind of physical punishment counts as ‘beating’? etc. (Ott 2008b: 122). 
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that arises when the behaviour of an agent leads to the desired goal only when the maxim underlying 

his behaviour is not universally followed (1991b: 64). 

Kant designed the categorical imperative monologically: each individual considers on her own 

whether the maxim underlying her action can be thought of as a general law and, if that is the case, 

whether she can will that the maxim to become a universal law upon which all others would act 

(1968: 4:424). However, the linguistic turn in philosophy highlighted that consciousness and thought 

are inevitably structured by language. Language, in turn, is based on and structured by the society 

and hence, culture, one grows up in. Thus, the monological deliberation is already shaped by one’s 

own culture and even more so by one’s particular vantage point. If so, the monological form of the 

categorical imperative cannot establish true impartiality. Moreover, if consciousness and thought are 

essentially social accomplishments, the role of rational autonomy in moral theory seems to be 

devalued (Cronin 1993: xii). Instead of turning to principal alternatives to rational autonomy as a 

source of moral validity19, Habermas aims to vindicate the cognitivist and universalist claims of Kant’s 

moral theory within a dialogical framework (Cronin 1994: xiii).  

Based on these findings, Habermas argues that only an intersubjective process of argumentation in 

which all possibly affected persons could participate makes the radical generalization aimed at by 

Kant possible (Habermas 1994: 51–2). Only participation can prevent others from distorting one’s 

own interests because  

the individual is the last court of appeal for judging what is in his best interest. On the other hand, the 

descriptive terms in which each individual perceives his interest must be open to criticism by others. 

Needs and wants are interpreted in the light of cultural values. Since cultural values are always 

components of intersubjectively shared traditions, the revision of the values […] cannot be a matter for 

individuals to handle monologically (Habermas 1991b: 67–8).  

The crucial move from Kant’s categorical imperative to a discursive principle is nicely brought out by 

Thomas McCarthy:  

Rather than ascribing as valid to all others any maxim that I can will to be a universal law, I must submit 

my maxim to all others for purposes of discursively testing its claim to universality. The emphasis shifts 

from what each can will without contradiction to be a general law, to what all can will in agreement to 

be a universal norm (1978: 326).  

19 Ciaran Cronin lists the following alternatives: (i) the (arbitrary) adoption of one’s own cultural norms and 
values as unconditionally valid, (ii) a contractual agreement among prudent self-interested ‘players’, or (iii) 
moral relativism (1994: xiii). 
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Reaching such agreement requires what Habermas calls “ideal role-taking” (Habermas 1994: 52). 

Since maxims and interests need to be generalised in order to be universally valid, discourse 

participants must transcend their social and historical context and adopt the perspective of all those 

possibly affected (Habermas 1994: 24). “This exercise of abstraction explodes the culture-specific 

lifeworld horizon within which processes of ethical self-understanding take place” (Habermas 1994: 

24). 

Habermas’ moral principle takes the form of a procedural principle of universalization (U) that reads:  

All affected can accept the consequences and the side effects its general observance can be anticipated 

to have for the satisfaction of everyone’s interest (and the consequences are preferred to those of 

known alternative possible regulation) (1991b: 65).  

He argues that (U) is grounded in the so called presuppositions of argumentation. Any process of 

argumentation is implicitly based on the presumption that certain conditions hold. If language is used 

to reach understanding, participants must always make certain pragmatic presuppositions if the 

practice of argumentation and communicative action is to exist at all (Habermas 1994: 55). Habermas 

lists, among others, the following presuppositions as examples: no speaker may contradict herself, 

different speakers may not use the same expression with different meanings, every speaker may 

assert only what she really believes, every subject with the competence to speak and act is allowed 

to take part in a discourse and everyone is allowed to question any assertion in the discourse (in 

detail see 1991b: 87–98).20  

These rules describe an idealized form of communication; they characterize an ideal speech situation 

in which norms are tested for their validity. The ideal can never be fully reached though. Habermas 

clarifies that it is not per se absurd to think of processes of communication as if they were to take 

place under idealized conditions, such as attributing identical meanings to expressions or attaching  

context-transcending significance to validity claims. These idealisations are trivial and unavoidable 

accomplishments that sustain communicative action and argumentation.21 “When our 

communication does not actually fulfill the assumed conditions we have acted under a 

counterfactual presupposition” (Habermas 1994: 55). We must nevertheless assume that idealizing 

presuppositions are sufficiently fulfilled. Every speaker knows intuitively that an alleged argument is 

not a serious one if the appropriate conditions are violated, for instance if certain individuals are not 

20 Habermas distinguishes between presuppositions on the level of products (logical and semantic rules), 
procedures (rules of jurisdiction and relevance), and processes (rules that aim at fair and equal participation) 
(Habermas 1991b: 87–9). 
21 Habermas also highlights that many processes in science, for example the case of physical measurements, 
are based on such counterfactual idealizations (1994: 54–5). 
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allowed to participate, issues are suppressed, or agreement is forced by threat of sanctions 

(Habermas 1994: 56). Here, Habermas appeals to the intuitive preunderstanding that every person 

competent in speech and action brings to a process of argumentation (Habermas 1991b: 89–99).  

Hence, pragmatic presuppositions are defeasible presumptions that participants in actual discourse 

must tentatively accept insofar as they consider the outcome of their discussions as reasonable 

(Rehg 2003: 87). These conditions are to safeguard a disinterested pursuit of rightness. The idealized 

conditions function as (unachieved) ideals. The closer real discourses come to the ideal, the more 

robust the validity of a discursively justified norm. Perhaps even more important is to approach the 

issue from the opposite direction: outcomes are to be regarded as reasonable only as long as no 

exclusions, suppression of arguments, manipulation, self-deception, etc. are discovered (Habermas 

1994: 108).22  

Habermas further argues that, through the demonstration of performative self-contradictions, it 

must be shown for each of these conditions of an ideal speech situation that they belong to the 

unavoidable presuppositions of argumentation (Habermas 1994: 56). The claim is that individuals 

engaging in a process of argumentation always presuppose the validity of certain rules of 

argumentation. If they argue against the validity of these rules, they have already implicitly accepted 

them and thus contradict themselves. For instance, if one argues against the rule of honesty (‘every 

speaker may assert only what she really believes’), and this is supposed to be a serious argument, she 

implicitly sticks to the rule – because she makes an honest statement – and thereby contradicts her 

own statement by way of her communicative action (Werner 2003: 53). 

Habermas’ conclusion is that once it has been shown that (U) can be grounded on the 

presuppositions of argumentation, it is possible to formulate the discourse principle (D), which 

states:  

Only those norms can claim to be valid that meet (or could meet) with the approval of all affected in 

their capacity as participants in a practical discourse (1991b: 93).  

The relationship between (D) and (U) is not entirely clear and disputed; also owing to the 

circumstance that Habermas changed his stance on this matter over the years and offered 

explanations that allow for different interpretations (see Gottschalk-Mazouz 2004: 10–3). Several 

discourse ethicists/theorists doubt that (U) can be inferred from the pragmatic presuppositions and 

22 Note that the presuppositions have normative content in a broad sense only. They do not have the regulative 
force that actual norms of interaction have. “Rather, as anticipatory suppositions they are constitutive of a 
practice that without them could not function and would degenerate at the very least into a surreptitious form 
of strategic action. Presuppositions do not impose obligations to act rationally; they make possible the practice 
that participants understand as argumentation” (Habermas 1994: 31). 
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that (U) is needed for discourse ethics at all (e.g. Benhabib 1992; Gottschalk-Mazouz 2000; Heath 

2001; but cf. Gilabert 2005b). It is mostly agreed though that (D) is the central principle of discourse 

ethics (Ott 2008b: 127).23  

Then, what ultimately has to be justified is the discourse principle (D). Ott offers the following 

justification (2008b: 129–30):  

1. Individuals can act in different ways. 

2. Courses of action must be assigned to deontic operators (such as: permitted, prohibited, 

demanded). 

3. Questions regarding this assignment are questions of normative rightness. 

4. Who proposes such an assignment raises an ought-implying claim to validity. 

5. Ought-implying claims to validity ought to be justified by using arguments.  

6. By arguing one wants to convince others. 

7. Who engages in argumentation implicitly accepts certain rules of discourse. These rules can 

be made explicit.  

8. The assumption of the general observation of these rules constitutes an ideal speech 

situation. 

9. In an ideal speech situation one is allowed only to convince other by means of arguments. 

10. Only those norms are valid that are justified by providing arguments. 

11. Conclusion: who argues for an ought-implying claim to validity recognizes that only those 

norms are valid that can be justified by means of arguments and that can (could) find the 

approval of all those affected by the norm in practical discourses (D).24  

I think that this justification is not fully convincing. First of all, certain premises are not necessarily 

required, such as 6, 8 And 9. Second, 11 is not the conclusion but contains a further premise, namely, 

that a norm is valid if it meets (or could meet) with the approval of all those affected by the norm. 

Together with premise 10, this additional premise yields (D). This is important, for the premise in 11 

is a (or perhaps the) key premise of the whole argument. For these reasons I propose the following 

modified version: 

 

23 In order to clarify: (D) is not a moral principle but expresses the basic idea of a moral theory (namely: 
discourse ethics). The only moral principle introduced by Habermas is the principle of universalization (U), 
which is conceived as a rule of argumentation. (U), in turn, must be distinguished from (i) substantive principles 
or norms that are the subject matter of moral reasoning, (ii) the presuppositions of argumentation, and (iii) the 
discourse principle (D) (Habermas 1991b: 93). 
24 Translation: CB. A detailed discussion and critique of Ott’s earlier justifications is provided by Nils Gottschalk-
Mazouz (2000: 55–71).  
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1.-3. see above. 

4. Who proposes such an assignment proposes a norm.

5. Norms ought to be justified by using arguments.

6. Who engages in argumentation implicitly accepts certain rules of discourse. These rules can be

made explicit. 

7. A consistent justification of a norm must comply with the rules of discourse.

8. Only those norms are valid that can be justified.

9. A norm is justified if all affected can (or could) accept the consequences that would follow from

the general observance of the norm. 

From 8. and 9. follows: 

10. (Conclusion) Only those norms can claim to be valid that meet (or could meet) with the approval

of all affected in their capacity as participants in a practical discourse (discourse principle (D)). 

The modifications make it clearer how the argument is set up: (D) follows from premises 8 and 9. 

Premise 8 expresses the idea that determining valid norms requires justifications and premise 9 

contains the key element of (U), that justifiability of a norm means that all affected could agree on it 

(but without making reference to people’s interests and the anticipated consequences that would 

follow from the general observance of the norm).25 Hence, validity is tied to justifiability (premise 8) 

and justifiability to acceptability (premise 9). Premises 5-7 serve as a specification of ‘argumentative 

justification’: justifying a norm requires an argument and engaging in (serious) argumentation means 

to accept certain rules (presuppositions of argumentation). In order not to be self-contradictory, one 

must stick to the rules of discourse. Assuming that an argument cannot be convincing that 

contradicts a norm that has been accepted by the speaker, these rules ought to be honoured and 

should – ideally – hold if discourse participants try to justify and possibly approve of a norm.  

Although I find the premises very plausible, they can be challenged, and the above argument does 

not provide an ultimate justification (‘Letztbegründung’) of (D). Thus, critics of discourse ethics 

conclude, discourse ethicists also fail to refute the position of a moral sceptic and this, at least 

25 As a reminder, (U) says that “All affected can accept the consequences and the side effects its general 
observance can be anticipated to have for the satisfaction of everyone’s interest (and the consequences are 
preferred to those of known alternative possible regulation)”. 

35 



C. Baatz Compensating Victims of Climate Change 

originally, was the key aim of discourse ethics. In defence of the discourse-ethical approach, Konrad 

Ott says that in ethics a dichotomy between providing an ultimate justification and providing no 

justification at all prevailed for a long time (Ott 2008b: 128). There are, however, legitimate doubts 

whether the above dichotomy is reasonable (Tugendhat 1993: 25). Rather, different depths of 

justification exist and, depending on what is to be justified, different depths are appropriate. And 

although discourse theorists might be unable to fully convince the moral sceptic that her position is 

untenable, they have covered substantial ground towards the unachieved ideal of an ultimate 

justification (Ott 2008b: 128–9).   

Habermas proved successfully that, if one is to argue at all, there are no alternatives to the rules of 

argumentation he laid out. These rules are not justified, though. When arguing, discourse 

participants must have accepted them as a ‘fact of reason’. But this kind of argument cannot 

accomplish a transcendental deduction sensu Kant. Habermas, therefore, abandons Apel’s claim that 

discourse ethics is able to provide an ultimate justification (1991b: 95–6). According to Habermas, an 

ultimate justification of ethics is not possible, but it is also not necessary (1994: 84). “Rather, 

discourse ethics […] takes its place among the reconstructive sciences concerned with the rational 

bases of knowing, speaking and acting. If we cease striving for the foundationalism of traditional 

transcendental philosophy, we acquire new corroborative possibilities for discourse ethics. In 

competition with other ethical approaches, it can be used to describe empirically existing moral and 

legal ideas. It can be built into theories of the development of moral and legal consciousness […] and 

in this way can be made susceptible to indirect corroboration” (Habermas 1991b: 98). The 

justification of (D) (and [U]) ‘only’ claims to be a fallible reconstruction of the normative content of 

factually unavoidable presuppositions of argumentation (Ott 2005: 159).26 Habermas adds to this 

that the moral intuitions of everyday life are not in need of clarification by philosophers. According to 

his view, moral philosophy has a clarificatory role to play to the extent that value scepticism and legal 

positivism have established themselves as professional ideologies. Together, both have neutralized 

people’s intuitions they acquire in a quasi-natural manner through socialization (Habermas 1991b: 

98). 

2.3 Two Common Challenges 
Habermasian discourse ethics has been criticized on various grounds. Several modifications have 

been proposed by other scholars in order to avoid these problems (e.g. Gottschalk-Mazouz 2000; 

Werner 2003; Gilabert 2005a). Section 2.3 addresses two common objections that are also relevant 

26 Micha Werner offers some reasons in defense of Apel’s stronger view that discourse ethics provides a 
‘transcendental-pragmatic’ justification rather than fallible reconstructions (2003: 94–98). I cannot discuss 
Werner’s complex argument here; but it would obviously strengthen rather than weaken the case for discourse 
ethics. 
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for the constructivist proposal adopted in Chapter 3: first, that that the approach is undermined by 

the fact of reasonable disagreement; second, that it rests on an implausible distinction between the 

Good and the Right. Objections to the universal character of discourse ethics and related approaches 

are briefly dealt with in Chapter 3 (Section 3.4). 

2.3.1 The problem of reasonable disagreement 

William Rehg points out that “a number of theorists have argued [that] moral concepts and principles 

are sufficiently contestable, open-textured, and hermeneutically underdetermined to allow for 

reasonable disagreement despite the serious commitment to argumentation” (2003: 90). To Rehg, 

the problem is that Habermas equates moral rightness with ideal rational acceptability. He therefore 

does not allow for situations “in which disputants could insist that their views are substantively right 

even though other reasonable people disagree” (Rehg 2003: 91). Thus, discourse ethics is not in line 

with the widespread intuition that people who reasonably disagree can still consider their judgments 

to be a responsible and well-informed view about what is morally right or wrong (Rehg 2003: 91). 

Habermas argues that in cases of reasonable disagreement the problem under consideration and the 

issue in need of regulation do not involve generalizable interests; in such cases one should not aim 

for moral solutions but rather for fair compromises (Habermas 1996: 108). Although this hints at how 

real world problems in a democratically governed state could be resolved, the remarks do not really 

tackle the challenge that his theory has counter-intuitive consequences. I make two remarks on the 

problem of reasonable disagreement in discourse ethics. The first is supposed to downplay the 

problem and the second to offer a conceptual solution.  

General talk of reasonable disagreement might conceal what is actually disagreed on. Even in the 

face of (serious) uncertainty, the disagreement (in a rational discourse!) is hardly about two 

diametrically opposed courses of action but about what exactly to do.27 Think of the current 

paradigm case of high uncertainty: climate change. Although in the public discussion it might seem as 

if there is serious disagreement about fundamentally different ways to act (do nothing, mitigate only, 

adapt only, mitigate and adapt), the academic discussion presents a different picture. Although many 

details are highly contested, there is surprisingly little disagreement about what to do in general 

(strongly reduce GHG emissions over the course of this century and adapt to changing climatic 

conditions).28 This conclusion holds true across different disciplines and for very different moral 

theories (Gardiner 2004; Ott 2004b). And regarding the topic of this work, compensation, it might be 

27 I think that often disagreement could be reduced or even resolved if the conditions under which the 
discourse takes place are brought closer to an ideal speech situation. 
28 But note the profound disagreement over the role large-scale climate engineering technologies ought to play 
in responding to climate change (also see Chapter 5). 
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the case that, although there is disagreement over the best way to realize compensation, agreement 

on permissible or good ways to do so might emerge in the future.  

This point does not address the conceptual issue that, according to Habermas, a norm is valid only if 

it can be accepted by all affected. In the case of reasonable disagreement, Habermas is committed to 

the claim that the disagreeing parties do not endorse valid norms. This problem can be circumvented 

by using a negative instead of a positive formulation. According to Forst, a norm is valid as long as no 

good reasons speak against its validity. By “good reasons” he refers to reasons that “cannot be 

reasonably rejected” (2012: 21). To illustrate this with another example: party A argues for norm X 

and party B for norm Y. B challenges A’s reasons for X (and thus argues for Y) but B’s challenge is 

countered by A. Both B’s challenge as well as A’s reasons and counter-challenge are ex hypothesi 

reasonable. Since A’s counter-challenge is reasonable, its argument cannot be reasonably rejected 

(the same holds true for B, of course).29 In consequence, the disagreeing parties of a reasonable 

disagreement can both claim that they endorse valid norms or principles.30 The negative formulation 

successfully addresses Rehg’s challenge. 

2.3.2 The Distinction Between the Good and the Right 

Habermas observes that the general question “what should I do?” can be answered in different ways. 

He distinguishes between pragmatic, ethical, and moral answers to this question that draw on 

different kinds of practical reason (Habermas 1994: 2). Pragmatic discourses are about appropriate 

strategies and techniques to fulfil one’s desires. They serve to relate empirical knowledge to goal 

determination and to assess the consequences of choices in light of the underlying maxims 

(Habermas 1994: 10–1).31 What is of interest here is the “much discussed distinction between the 

ethically good and the morally right [that] is central to Jürgen Habermas’s version of discourse 

ethics” (Forst 2012: 62).  

Habermas argues that questions regarding the good life – how should one live? – are ultimately 

ethical questions that involve value judgments. Questions of justice and fairness on the other hand 

are moral questions. The latter and not the former are the proper domain of moral theory. Here, 

impartial considerations of what is right are required, whereas decisions on the good life are 

29 “Cannot be reasonably rejected” does not mean that B’s arguments are unreasonable (if so, there would be 
no reasonable disagreement), but that B’s challenges can still be countered in a reasonable manner by A and 
that, therefore, B is not able to provide conclusive reasons against A’s position.  
30 Although Forst does not mention cases of reasonable disagreement, he might have them in mind: “The 
advantage of the negative formulation […] over a positive one lies in the fact that there may be demands and 
reasons that persons can reasonably accept (e.g., of a supererogatory nature) which can however also be 
rejected with good reasons” (2012: 66).  
31 A detailed account of the three kinds of practical questions is provided by Habermas in his essay On the 
Employment of Practical Reason (in Habermas 1994). 
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ultimately private. That is to say, every person or group of persons can decide on their own about 

their ‘way of live’ within the boundary set by morality (Habermas 1991a: 105–6). Habermas does not 

deny that even within modern pluralism philosophers can provide reasonable answers to the 

question “How should I live?”. These answers, however, are not valid for everyone. But this does not, 

in Habermas’ view, preclude a theory about what is right. The aim of a moral theory, in contrast to 

ethical approaches or theories, is to reconstruct the moral point of view as the perspective from 

which competing claims can be judged impartially (McCarthy 1991b: viii).  

Note that the distinction between the Good (ethics) and the Right (morality) is both formal and 

procedural. All particular norms and values that cannot be accepted by all those affected are 

discarded as moral principles. It is therefore – prior to discourse – left open whether or not certain 

values, claims, arguments, etc. belong in the ethical or in the moral domain. The distinction becomes 

substantive only after or in the discourse when it becomes clear as to whether a proposed norm is 

acceptable (Forst 2012: 64). 

The distinction has been attacked on various grounds. Forst engages with several important 

challenges. He introduces some modifications and therefore successfully defends the distinction, as I 

will briefly try to show in the following. McCarthy argues that, first, a rigid distinction between one 

sphere of the Good and one of the Right is implausible and that, second, the distinction collapses 

where it is most needed: in cases in which it is contested whether it is a moral or an ethical question 

that is considered (abortion being the paradigm example) (1991a: 181–99). Forst grants that the first 

challenges is correct: many cases exist in which different ethical and moral aspects of a question run 

together and both spheres cannot be neatly separated in real life (2012: 68). Although McCarthy 

highlights an important issue, I do not see why this should be a reason to abandon the distinction on 

an analytical level. If in real cases both spheres are in play, the distinction can help to identify which 

type of reasons are required for which aspect. The task of a discourse-rational process then is to 

agree upon which aspect is in need of a moral justification and which is not (Forst 2012: 68). This line 

of response is also supposed to address McCarthy’s second challenge. The fact that participants of a 

real discourse disagree whether an issue is a moral or an ethical one does not mean that the 

distinction is not meaningful. Instead, it highlights the need for a rational discourse in which one can 

test whether the claims of both parties can be justified. For example, the claim that abortion is an 

ethical issue during all stages of pregnancy is hard to defend for one would have to endorse the, in 

my opinion highly questionable, position that unborn babies are not moral patients.  

Another challenge raised by Alasdair MacIntyre and Seyla Banhabib is that Habermas’ priority of 

subjective perspectives in ethical questions leads to an implausible privatization of the Good in two 
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respects: first, it neglects the intersubjective dimension of ethical values (MacIntyre et al. 1990) and, 

second, it seems to relate the ethical sphere with the private domain and the moral sphere with the 

public domain (Benhabib 1992). Benhabib rightly fears that matters such as gender relations are 

linked with the private and hence ethical sphere and can no longer be dealt with in society. However, 

discourse ethics allows for raising and discussing that any issue in society. If some conceive of gender 

relations as an exclusively private matter they have to provide reasons in defence of their view if 

challenged. If the reasons offered can be reasonably rejected by all those concerned, gender 

relations must be discussed as a moral question. 

I will address MacIntyres challenge together with another charge. Putnam (2002) complains that the 

distinction leads to a subjectivisation of the ethical: if Habermas conceives of ethical values as mere 

‘preferences’ that have a subjective sense (1991b: 104), they lose their strong claims to validity and 

are relativized. Both critics thus claim that Habermas overlooks important aspects of ethical claims. 

Forst agrees and argues that the ethical sphere contains three levels. The first level is concerned with 

ethical-existential justifications of life decisions, that is answers to the questions “How should I live?”. 

But even these rather individual answers already have an intersubjective dimension since such 

decisions are usually made in the context of ethical communities (Forst 2012: 65). Second, ethical 

justifications of appropriate behaviour toward persons to whom one has ethical ties and, third, 

justifications that members of an ethical community provide to each other (or perhaps even to other 

communities) when asking themselves what the good is for them (Forst 2012: 65).  

Forst further argues that in all three levels subjective, intersubjective, and objective aspects of 

evaluation are present: “the question of the good ‘for me’ is interwoven with the good ‘for us’ and 

always connected with reflections on the good ‘in itself’” (2012: 65). This three-dimensional model of 

ethical justifications takes into account the above challenges by acknowledging the intersubjective 

and objective dimensions of ethical deliberations. Thus, maintaining the distinction between morality 

and ethics does not mean that one can only ascribe cognitive content to those values that have 

passed through a moral filter, so to speak (Forst 2012: 71). Only if a judgment based on ethical values 

claims moral validity must it pass through the filter of reasonable justification. What this filter looks 

like will be addressed in the next chapter.  

2.4 Concluding Summary 
I briefly summarise key points from the previous sections and conclude with some general remarks 

on my understanding of discourse ethics and the role it plays in this work. 

Habermas distinguishes between communicative and strategic action. While the latter aims at 

seeking to influence others so as to achieve one’s aim, in communicative action people coordinate 
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their plans consensually by invoking claims that those concerned can accept as valid. Claims to 

rightness refer to normative statements. The recognition of a norm is based on the expectation that 

the corresponding claim to validity can be redeemed with reasons. Hence, there is a connection 

between the existence of norms and the anticipated justifiability of the norms. Finding out which 

norm is valid requires an intersubjective process of argumentation in which all possibly affected 

persons could participate, for only participation can prevent others from distorting their own 

interests. Habermas thus formulates the principle of universalisation (U) saying that “All affected can 

accept the consequences and the side effects its general observance can be anticipated to have for 

the satisfaction of everyone’s interest (and the consequences are preferred to those of known 

alternative possible regulation)” (1991b: 65). 

Any process of argumentation is implicitly based on the presumption that certain conditions hold. 

These pragmatic presuppositions are defeasible presumptions that participants in actual discourse 

must tentatively accept insofar as they consider the outcome of their discussions as reasonable. 

These conditions are to safeguard a disinterested pursuit of rightness. Habermas expresses the basic 

idea of discourses ethics in the principle (D) saying that “only those norms can claim to be valid that 

meet (or could meet) with the approval of all affected in their capacity as participants in a practical 

discourse” (1991b: 93). 

The approach is criticised for leading to an implausible assessment in cases of reasonable 

disagreement: because parties cannot reach agreement none of them endorses valid norms although 

their positions are ex hypothesi reasonable. By using the negative formulation, according to which a 

norm is valid when it cannot reasonably be rejected, all parties endorse valid positions in cases of 

reasonable disagreement and the counter-intuitive judgment is avoided. A further criticism is that 

Habermas’ distinction between the Good and the Right is problematic. In response, I sketched Forst’s 

proposal for a three-level ethical sphere which acknowledges the intersubjective and objective 

dimension of ethical deliberations not sufficiently accommodated by Habermas.  

I close with a couple of remarks on my understanding of Habermasian discourse ethics. Discourse 

ethics does not say or demand that people always act rationally, that they always try to achieve 

consensus, that their actions are always geared to reasons, or that convictions will or should only be 

formed in discourses. It does say what it means for people to conceive of their convictions as correct 

or right and how we can ascertain their rightness (Gottschalk-Mazouz 2004: 8). 

Habermas obviously focused on the basic issues of moral theory. Moreover, and with the exception 

of (U), discourse ethics avoids all substantive content. This is in stark contrast to other ethical 

theories such as utilitarianism and to theories of justice that usually aim at justifying substantive 
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norms or principles. Discourse ethics therefore operates on a more fundamental level than these 

theories. If so, discourse ethics can provide a framework for some of them, e.g. for John Rawls, 

Theory of Justice (1971). As argued by Donald Moon: 

Although their [Rawls’ and Habermas’] theories are often seen as competing, they might be seen as 

pursuing complementary projects. Where Rawls assumes ‘the moral point of view’, using it to derive 

substantive principles of a just political and social order, Habermas aims to ground the moral point of 

view itself. Both accounts are broadly discourse-based and proceduralist, but are aimed at different 

ends (2005: 145).  

I consider discourse ethics as a meta-ethical theory32 (Rehg 2003: 97) that offers a plausible 

explanation of  what moral norms are (intersubjectively shared ought-implying claims to validity), 

when they are valid (when they are accepted by all those affected in an ideal speech situation), and 

why the position of a moral sceptic is hardly convincing (because, if one is to argue at all, one must 

accept certain rules of argumentation which have at least some normative implications). Starting 

from the moral point of view as ‘reconstructed’ by Habermas, I will move beyond a purely procedural 

account in the next chapter.  

Habermas’ theory highlights that philosophers’ findings concerning norms and principles must be 

validated in real discourses. It is not the task of philosophers to inform people or politicians about 

just principles. Instead, they analyse proposals, point to inconsistencies within arguments and help 

systematise ongoing discussions. Moreover, they should propose well-founded principles that, in 

their view, would stand a good chance to be agreed upon in a rational discourse. Hence, this work is 

supposed to provide a – hopefully qualified – contribution to the global discourse on climate justice 

in general and on compensating those harmed by climate change in particular.   

32 Similarly, Gottschalk-Mazouz (2000: 243) refers to it as a framework concept (‘Rahmenkonzept’) and Werner 
(2011: 145) as a kind of framework ethics (‘eine Art Rahmenethik’).  
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3. Human Rights from a Discourse-Based Perspective 
The main goal of Chapter 3 is to defend what I call the Full Set of human rights. I introduce Rainer 

Forst’s discourse-based theory of justice and human rights and discuss how civil, political as well as 

social and economic human rights can be defended within this framework.33 A further goal is to show 

that constructivist deontological and well-being based teleological justifications of human rights can 

be seen as complementary rather than rivalling approaches; once combined they provide a more 

robust justification than considered in isolation. The validity of the Full Set serves as the basis of a 

compensatory mechanism for those negatively affected by climate change that will be justified and 

developed in Part II and III. Note that Chapter 3 does neither aim at comparing Forst’s theory with 

other discourse-based human rights approaches nor at defending it against (internal or external) 

criticism.34 Instead, I will focus on explaining the human rights approach endorsed in this work and 

on discussing challenges to the Full Set. To a limited extent, this will also allow for addressing general 

objections to Forst’s approach. 

Chapter 3 proceeds as follows. Section 3.1 retraces Forst’s theory of justice centred on the basic right 

to justification. From this basis Section 3.2 explores Forst’s conception of human rights. As Forst 

himself only offers comparatively few remarks on the actual rights that his approach grounds, I 

further investigate this matter. Since social and economic rights are more controversial than civil and 

political rights in general and, moreover, seem more difficult to justify within constructivism, I discuss 

and reject two prominent objections to social and economic rights in some detail. At the end of 

Section 3.2 I suggest that a robust defence of the Full Set requires substantive arguments that Forst’s 

constructivism cannot supply. Section 3.3 therefore discusses Caney’s well-being approach that 

offers a substantive justification of human rights and compares it with Forst’s approach. Section 3.4, 

finally, addresses prominent arguments that question the global validity of the Full Set. I conclude 

that the challenges are unconvincing and summarize the main findings of this Chapter in Section 3.5. 

3.1 The Right to Justification 
Within the framework of discourse ethics one can arrive at substantive norms on two different 

routes: first, by justifying some (basic) rights that must hold because otherwise citizens would not be 

able to (sufficiently) participate in discourses. Second, by testing whether or not a proposed norm or 

principle could be justified discourse rationally (in Habermas’ words: whether it could withstand a 

test of universalization). Both routes are taken up by a former student of Habermas’: Rainer Forst. 

33 Calling this the Full Set serves as a shortcut and as demarcation to more minimalist approaches that question 
several rights endorsed here. I do not mean to suggest that these are the ultimate human rights that will ever 
be recognized as such. 
34 But see the recent volume edited by Forst that assembles critical perspectives on his approach (2014). 
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Forst advances some key thoughts of Habermas’ moral theory, developing a constructivist theory of 

justice. At the heart of his theory is what he calls the basic right to justification. In the following I will 

introduce some key elements of this theory. 

Forst grounds his approach in the basic assumption that humans are justificatory beings. Human 

beings take responsibility for and justify their beliefs and actions by giving reasons to others and in 

certain situations they expect others to provide reasons to them. “No matter what we think or do, 

we place upon ourselves (and others) the demand for reasons” (Forst 2012: 1). He therefore claims 

that human practices are to be understood as bound up with justifications (Forst 2012: 1). If norms 

must be established intersubjectively, this can only be done by means of discourse and 

argumentation (see Chapter 2). This means to provide reasons in favour of one’s point of view. To 

take the moral point of view means to recognize other human beings as subjects endowed with 

reasons that I, in turn, owe certain reasons. I must, therefore, justify my action towards others to the 

extent it affects them.35  

Forst takes the justification of political rule as the starting point for his discursive theory of justice: 

the fact that people object to – in their point of view – illegitimate political rule and circumstances of 

unjust domination. According to Forst, the fundamental impulse that is provoked by injustice is not 

to have or want more but to be no longer oppressed or harassed (Forst 2012: 2). He claims that at 

the core of indignation there is always the right not to be subjected to laws, structures or institutions 

that are groundless, that is power or rule without legitimation. Groundless rule is arbitrary and 

arbitrariness is the fundamental opposition to justice (Forst 2012: 2).  

Forst adopts Habermas’ idea that rule is legitimate and norms are valid if they could be justified in an 

ideal discourse. That norms must be justified vis-á-vis those subject to them implies that these are 

entitled to receive a justification; this is what Forst calls “the basic right to justification”. I think that 

35 At this point, I will only mention a difference between Forst and Habermas without discussing it further. 
Habermas draws a sharp distinction between a ‘must’ of weak transcendental necessitation by unavoidable 
presuppositions of argumentation and a normative ‘must’ implied by a moral norm (Habermas 1994: 81). That 
is to say, the cognitive insight into the presuppositions of argumentation and, hence, (U) does not provide 
sufficient reasons for an individual to obey a given norm. According to Habermas, a moral theory can 
contribute nothing to answering the question “why be moral?” (Habermas 1994: 76). To Forst, this stance is 
not satisfying. He claims that in addition to the first-order insight, i.e. an insight into the reasons that justify a 
given norm, there must be a second-order insight into the fundamental duty and right to justification (Forst 
2012: 57, 77). He argues that we cognize (‘erkennen’ֹ) and recognize (‘anerkennen’) others as vulnerable social 
beings that are endowed with reason. With this comes the recognition of him or her as a moral person. The 
recognition is both a free act and involves the awareness that something is owed (Forst 2012: 59). The “act of 
recognition […] ‘does not need any justification’ other than that human beings ‘owe’ it to each other. The 
authority who ‘demands’ this of us is ultimately ourselves. […] In this sense, human beings are the ground of 
morality and of this particular mode of finite human ‘being’. Morality is a way of responding to this finitude, 
and ‘for us’ no further transcendence looms above it” (Forst 2012: 60). And, Forst argues, someone who does 
not understand herself morally can never be brought to see the point of morality in this way (Forst 2012: 58). 
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this basic right is implicitly contained in the discourse principle (D) saying that “only those norms can 

claim to be valid that meet (or could meet) with the approval of all affected in their capacity as 

participants in a practical discourse” (Habermas 1991b: 93): I will only approve of a norm I am subject 

to (assuming some idealized conditions), if the reasons given in its defence convince me. Thus, Forst 

modifies Habermas’ discourse theory by re-conceptualizing ‘approval by those affected’ as 

‘justification vis-à-vis those affected’. Hence, the right to justification is associated with the duty to 

justify one’s actions towards those affected.  

I. 

At this point two clarifications might be helpful. First, one should not overlook the strict reciprocity 

built into Forst’s approach and, second, a comment on the all affected/subjected principle contained 

in Forst’s account is in order.  

On the issue of reciprocity, given Forst’s emphasis on rule and domination one might get the 

impression that it is only the powerful that ought to provide justifications. Prima facie, the duty 

equally holds for A and B. A’s duty is larger to the extent that A exerts greater influence over B than 

vice versa. But B has no duties only if she is powerless, that is to say if she is unable to exercise any 

influence over A. Consider Europe’s current refugee crisis: on Forst’s account, EU member states 

must justify their decision to reject refugees vis-á-vis them. However, this does not mean that just 

the EU has these obligations. Refugees, too, must justify why they demand entry to the EU.36 

Arguments from the EU and potential immigrants as well as possible objections from both sides have 

the same moral weight. If it is believed that refugees of war and of poverty cannot reasonably be 

denied entrance to the EU, this does not mean that refugees have no justificatory duties (which are 

grounded in the right to justification of EU citizens) but rather that their justification cannot 

reasonably be rejected.    

In the refugee example, the potential affectedness of the respective parties and justificatory duties 

are comparatively clear. But when exactly is the basic right to justification triggered (Caney 2014a: 

162)? Like Habermas, Forst draws on the all affected principle, saying that the right to justification 

includes all those affected by actions or norms in morally relevant ways (Forst 2012: 214).37 However, 

and without further elaboration, it is not obvious who is affected by a norm or action and which 

36 Concerning the demand for immigration, honest reasons provided by a refugee of war, an ‘economic 
refugee’, a Mafioso and an ‘Islamic State’ terrorist would face different chances of success in a rational 
discourse. 
37 As briefly discussed in Chapter 1, Forst specifies ‘being affected’ as being “subject to other persons’ power in 
the form of rule or domination” (2014: 206) but I endorse a wider understanding according to which people are 
also affected by a norm if they are excluded rather than dominated (Caney 2014a: 164–5). 
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kinds of effects trigger justificatory duties (e.g. do butterfly-effect-like cause and effect relationships 

suffice?). Since there is no objectively observable answer, a discourse on these questions would be 

needed. But who ought to be included in this meta-discourse? Because the discursive approach lacks 

a criterion that could answer this question, it can only offer another (meta-meta-) discourse as a 

solution, which would result in an endless regress. But concerning human rights and global climate 

change respectively the regress problem can be avoided. All present entities capable of reasoning are 

to be included in the discourse because all of them (and others, see Section 3.3 and Chapter 4) are 

subject to and affected by globally valid norms and climate change respectively.38 Even if the correct 

result would be that there are no such norms, all persons ought to be included in this discourse.  

II. 

The right to justification is of high relevance for this work because it constitutes a ‘bridging principle’ 

between the discourse principle (D) and substantial norms. On the one hand, like (D), the right to 

justification demands that everyone has the ability to take part in deliberations on those norms that 

one is affected by. On the other hand, it already is a substantial norm, a (human) right every person 

has. According to Forst, it is the most basic human right for it precedes all other (human) rights 

(2012: 5). The aim of Forst is to reconstruct those norms and principles, partially procedural and 

partially substantial in nature, that are contained in the practical entitlement to justification. But 

what does it mean to provide a reasonable or acceptable justification?  

Within the discursive framework the validity of a moral norm basically indicates that nobody has 

good reasons to violate it. Forst claims that the fact that no good reasons speak against a norm 

means that it can claim reciprocal and general validity, that is to say it is valid vis-à-vis each individual 

person and the moral community as a whole. By this he means that each person must adhere to a 

valid norm and the person can, at the same time, demand its observance from all other members of 

the moral community (Forst 2012: 19). From this Forst delineates the criteria of reciprocity and 

generality that are supposed to provide the conditions a justification must meet in order to be 

acceptable. 

Forst defines Reciprocity in the following way:  

[it] means that no one may refuse the particular demands of others that one raises for oneself 

(reciprocity of content), and that no one may simply assume that others have the same values and 

38 Also note that Part II and III further specify how affecting others via climate change as well as being affected 
by it grounds compensatory duties and entitlements. Based on human rights norms I aim at outlining the 
conditions under which emitting GHG and being affected by climate change generates duties to provide and 
entitlements to receive compensation. For a further discussion of the all affected/subjected principle in Forst’s 
theory see Erman (2014) and Forst (2014). 

46 
 

                                                           



C. Baatz  Compensating Victims of Climate Change 

interests as oneself or make recourse to ‘higher truths’ that are not shared (reciprocity of reasons) 

(Forst 2012: 6). 

While reciprocity of content does not seem to be in need of further explications, reciprocity of 

reasons is supposed to exclude justifications that are based on values or beliefs not shared by all 

members of the moral community. By way of example, Forst cites the argument that gay marriage is 

wrong or immoral because this is not in line with Christian tradition or because God (be it a Muslim, 

Jewish, or Christian God) envisaged marriage for man and woman only. The argument is based on a 

mutually contestable understanding of the ‘nature’ of marriage and may not be shared by atheists 

and members of other religious groups39 (Forst 2011: 171). Of course, when arguing in favour of a 

norm or principle I must – to a certain extent – always presume that others share some of my 

interests. As made clear by the example, Forst does not mean basic interests such as the absence of 

pain etc. but particular values or comprehensive doctrines that I know (or can assume) are not 

shared by others. One may not project his or her opinion and values on others and “decide for him- 

or herself, rather than reciprocally, how to fulfil the criterion of reciprocity” (Forst 2012: 214). Also, if 

I presume certain interests others in fact do not have, they can say so in the discourse and point out 

to me the mistaken assumption.  

Regarding Generality Forst, somewhat surprisingly, offers two different definitions without 

mentioning this. At one instance of The Right to Justification he explains that “Generality means that 

reasons for generally basic norms must be sharable by all those affected” (Forst 2012: 6).40 I do not, 

however, see a meaningful difference to reciprocity of reasons, which, according to Forst, means that 

one may not refer to reasons that are not shared by others (see above).41 The only difference seems 

to be that the definition of Generality provides a positive formulation of the thought expressed 

negatively in reciprocity of reasons. I will therefore rely on the other definition provided by Forst, 

according to which generality means that the objections of anyone affected are not excluded (2012: 

20, 214; 2011: 171).Then, generality is supposed to guarantee that the community of justification is 

not arbitrarily restricted and that no one possibly affected by a norm or action is excluded from the 

procedure of justification. 

In sum, Forst conceives of the general principle of reasonable justification as the principle of 

reciprocal and general justification (Forst 2012: 20). Reciprocity and generality are the decisive 

criteria a justification must meet in the moral context. They are supposed to serve as a filter for 

39 And this understanding may as well not be shared by other Christians. 
40 Very similar definitions are in Forst (2011: 64, 126). 
41 “Reasons that are not shared by others” here functions as a shortcut for “reasons based on values that can 
be reasonably rejected by others and are thus not shared”. At least this seems to be what Forst means by 
reciprocity of reasons. 
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unacceptable claims to privileges and to make it possible to distinguish between better and worse 

reasons in case of dissent. When a claim can be supported by reciprocal and general reasons, but it is 

objected to with reasons that do not comply with the criteria, “it can (tentatively) be concluded that 

the normative claim is justified as ‘not reasonably rejectable’, even if no consensus can be achieved” 

(Forst 2012: 21). Forst cites the discussion about gay marriage and whether or not teachers are 

allowed to wear a head scarf while teaching in school as two examples.42 He claims that in both cases 

the proponents (of gay marriage and of the freedom to wear a head scarf respectively) provided 

reciprocal and general reasons, while the opponents did not (2012: 171–2).  

The criteria are able to deliver comparatively clear answers in debates that involve arguments based 

on religious believes because it excludes these arguments as non-reasonable (see also Section 3.3). 

What the criteria imply in debates without such arguments is much less obvious. Chapter 4, for 

instance, discusses substantive, non-religious arguments that future persons will not have rights. 

Whether these can reasonably be rejected requires substantive (counter-) arguments and a detailed 

investigation of both. In such a case, Forst’s theory does not seem to differ from the usual approach 

of testing different arguments for their plausibility (e.g. asking ‘is the objection to rights of future 

persons convincing? If not, why?’). However, Forst makes (some of) the criteria of such a plausibility 

test explicit by saying that a reason can be rejected as implausible if it fails concerning generality or 

reciprocity of reason or reciprocity of content.  

According to Forst, the principle of justification together with the criteria of reciprocity and 

generality allow for ‘constructing’ a substantive concept of human rights.43 Critics may doubt this. 

Konrad Ott says that general and well-know principles are behind Forst’s criteria; they are neither 

original, nor specific; and the general character of the criteria allows many right claims to pass the 

filter, including those that can or should be rejected.44 While defending the originality of Forst’s 

approach is not my aim, I think that the criteria cannot be specific for they are deduced from very 

general considerations and must be applicable and non-parochial in global discourses. The following 

sections investigate what it can and cannot achieve and the consequences to be drawn from this. 

42 Both topics were intensely discussed in German politics during the years. To take the example of gay 
marriage, opponents mostly opposed it on grounds that this is not in line with the Christian belief. Referring to 
a belief system which is not shared by all members does not meet the criteria of reciprocity (in detail see Forst 
2002; 2013). 
43 But note, the right to justification itself cannot be constructed in this way. Rather, the reconstruction 
undertaken by Forst and briefly sketched on the above pages must prove itself as being appropriate (Forst 
2011: 5). 
44 Personal communication with Ott.  
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3.2 A Constructivist Conception of Human Rights 

3.2.1 Moral and Political Constructivism 

As said at the end of the previous section, the right to justification and the criteria of reciprocity and 

generality serve as the basis for the moral construction of a conception of human rights. Reciprocity 

and generality serve as the criteria of justification that determine the content of human rights. That 

is to say, only those claims that meet the criteria qualify as justified claims to human rights (Forst 

2011: 72). This constitutes the core of what Forst calls moral constructivism (Forst 2012: 5). Moral 

constructivism answers the question what norms and rights are justified and must be complied with 

by moral persons. In order to offer a slightly different wording: moral constructivism specifies what 

rights there are in moral terms and moral persons owe each other the adherence to these norms.  

According to Ott, the criteria are unsuitable to determine a plausible list of human rights because 

they are very general and too many rights claims will meet them (see above paragraph). However, 

any claim can also be objected to and both argument and objection must stick to the criteria. The 

criteria serve as a test for the reasons in favour of and against a right (Forst 2011: 72). In the end, 

only those rights are valid that cannot reasonably be rejected – and reasonability is specified via the 

criteria of reciprocity and generality. The crucial question thus is whether or not a rights claim can 

reasonably be rejected. Drawing on an example provided by Ott45, arguing for a ‘right to intoxication’ 

might not violate the reciprocity criterion inasmuch as it is granted to everyone, but it might 

nevertheless be rejected due to the state-corroding consequences it would have.46 If so, the rights 

claim can reasonably be rejected but the objection has to draw on empirical circumstances and 

needs to be tested in a discourse. On their own, the criteria do not tell us whether there is such a 

right. It needs to be borne in mind that whether or not a rights claim meets the criteria likewise 

depends on the arguments for and against it. If the general character of the criteria is considered to 

be a problem, it is not that too many rights result from the criteria but that the criteria are unable to 

differentiate between reasons that can and that cannot be rejected.  

Before discussing which rights are or might be justifiable within moral constructivism it is required to 

introduce another element of Forst’s theory that stands in immanent relation to moral 

constructivism: this is what he calls political constructivism.  

 

45 Personal communication. 
46 Note that such an argument can also work the other way around. Roberto Saviano argues for the legalization 
of Cannabis in the EU and the US in order to deprive Latin American drug cartels of their main income source 
and to thereby undermine the state-corroding power of the cartels (2015).  
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I. 

According to Forst, rule and power can only be legitimate if they are justified. This means that a 

practice of justification must be institutionalized. In this regard, he makes a conceptual distinction 

between fundamental and maximal justice. Fundamental justice provides the principles of a basic 

structure of justification. It thus is a substantial requirement of procedural justice: based on the right 

to justification it is argued for a basic structure in which individuals have real possibilities to 

determine reciprocally and generally the institutions of the basic structure. The aim of fundamental 

justice is to guarantee all citizens an effective status ‘as equals’ (Forst 2011: 43). Thus, it does not 

supply a blueprint for a “well-ordered society” but principles stating what conditions (i.e. which 

procedures and material relations of justification) a society must minimally possess to meet the 

demand of justice (Forst 2012: 6). On this basis it is possible to strive for a fully justified basic 

structure (maximal justice). The citizens must decide in appropriate democratic procedures which 

goods are distributed for what reasons to whom and by whom. As long as fundamental justice 

prevails, i.e. as long as there are fair possibilities of justification and objection, such discourses will 

not fall prey to illegitimate power asymmetries which in turn would lead to a situation of domination 

(Forst 2011: 44). 

The collective and discursive construction and establishment of a basic social structure for a political 

community, which is supposed to be an autonomous achievement of the members themselves, is 

called political constructivism by Forst (2011: 213).47  

Since human rights aim at protecting the equal moral status of persons they form an important part 

of the basic structure of justification (Forst 2011: 86). The concrete justification, interpretation, 

institutionalization and realization of human rights, however, can only take place in social contexts, 

i.e. only within a legally constituted political order: 

The very rights that moral persons can claim and justify as moral rights they must also be able to claim 

and justify as citizens of a particular political community […]. The demand for human rights arises in 

concrete constellations, and it is here where that demand must primarily be heard and justified and 

where the rights must be granted and guaranteed as legally binding. The idea that there are two 

separate procedures for [moral and political] construction is thus itself an abstraction: moral 

justification is – in a normative-formal sense – the core of political justification (Forst 2012: 218). 

47 Forst agrees with Rawls that justice is the first virtue of the basic structure of a society. The decisive 
difference is that, according to Forst, the members do not discover the structure and must simply apply it; 
instead they must produce the structure themselves, which presupposes conceiving of fundamental justice as 
discursive justice (2011: 15). 
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 In real discourses, that is, moral constructivism is accompanied by and integrated with political 

constructivism. Both procedures are intertwined and cannot be neatly separated from each other in 

reality.  

Understood in this way, political constructivism – the justification and establishment of a just basic 

structure – is not a mere application and institutionalization of already determined moral norms but 

a discursive practice within appropriate processes of justification (Forst 2011: 87).48 Citizens are 

participants in a cooperative, historically situated enterprise of setting up a justified social structure. 

They do not receive norms from a moral heaven which they must then institutionalize. Rather, they 

are part of a political discourse thereby being engaged in a multiplicity of conflicts over the best 

order of state (Forst 2012: 219). The way in which human rights are spelled out and the concrete 

form they take may vary considerably in different cultural and social contexts. Forst thus calls human 

rights the “inner core” of a social structure without being specific regulations that the legal system 

must simply mirror (2012: 219). 

From this also follows that a political community is to be regarded as a sovereign to the extent that 

its members collectively establish just institutions founded on the recognition of one another as 

moral persons with certain rights. There is no absolute claim to sovereignty according to which 

imperatives of sovereignty trump human rights. Rights are not granted vertically by the state, but 

instead are accepted and conferred horizontally in a process of justification as an expression of 

mutual recognition (Forst 2012: 220–1).49   

II. 

I now return to the question, raised above before introducing political constructivism, what rights 

can be grounded within Forst’s framework. While he puts a lot of emphasis on justifying his 

conception of human rights and on arguing why it is more appropriate than rivalling conceptions, he 

does not say a lot on the content of the human rights endorsed by him. At one instance he remarks 

that “the list of rights [resulting from his constructivist conception] is general to a certain extent and 

must be further specified, but formulates basic standards of respect that is to be safeguarded by 

rights – in the form that has historically proven to be most useful in this respect” (Forst 2011: 85).50 

At another instance he refers to the UDHR as one possible list of universally valid rights (Forst 2012: 

48 This is also why Forst remarks at one instance that although human rights are grounded in the basic right to 
justification, they cannot be “directly derived” from this basic right (2012: 112). Human rights are neither 
naturally nor anthropologically justified rights but require the active (re-) construction by citizens in real 
political processes.  
49 Forst’s justification of human rights is similar but different from that of Habermas (2001). Forst analyses the 
difference between both justifications in (2012: 101–116). 
50 Translation: CB. 
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218). He adds that the right to justification not only leads to rights securing political equality but also 

to rights that safeguard bodily integrity, personal freedoms, and an equal social status, which 

includes the prohibition of social discrimination (Forst 2011: 85).   

I consider it to be very plausible that equal opportunities to take part in setting up a just basic 

structure require comprehensive civil as well as political rights, as for instance specified in the 

UDHR.51 The case for so called social and economic rights seems less straightforward and, moreover, 

this is the class of human rights that is most disputed. Therefore, rather than trying to provide 

reasons why all or most of the rights contained in the UDHR can be justified within the constructivist 

framework, I will focus on providing reasons why at least some social and economic rights are 

globally valid.  

Within constructivism, social and economic rights can be justified via two different ‘routes’. Note that 

both ‘routes of justification’ hold true for both civil and political rights as well. The first route 

determines which rights people must have to take part in the establishment of a just basic structure. 

To be able to exercise civil and political rights, it is required to at least possess the means of 

subsistence. As Forst observes it would be contradictory to demand that there is a basic right to 

justification but to neglect the material presuppositions that make this right realizable; and that, 

therefore, human rights to certain material goods can be justified with reference to the necessary 

conditions for establishing a justified basic structure (2012: 226). This is not a new argument. Shue 

argued that securing civil and political rights depends upon the enjoyment of subsistence and, 

partially, vice versa; that is a mutual dependence holds between the different classes of rights (1980: 

22-29, 67-71; see also Section 3.2.2).  

I think that if one takes seriously the idea that every person has a right to participation in establishing 

a just society, this goes beyond mere means of subsistence. Persons’ equal moral worth entitles 

them to an equal say in the social process of determining what is just and in establishing a just basic 

structure. ‘Equal say’ֹ can be expressed as equal opportunities for political participation and creating 

these opportunities has substantial implications. In affluent societies, for example, it does not only 

include to “appear in public without shame” (Smith 2009 [1776]) but also to enjoy a certain level of 

education. Of course, what equal opportunities for participation actually require largely depends on 

societal circumstances.  

51 In German it is common to distinguish between freedom rights (“Freiheitsrechte”), participatory rights 
(“Teilnahmerechte”) and ‘partaking’ rights (“Teilhaberechte”). This corresponds to what I call civil, political as 
well as social and economic rights. Note that these rights can also be justified with reference to other theories. 
One important approach in this respect is the so called well-being based conception of human rights (see 
section 3.3). 
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However, to justify social and economic rights solely as means to participate in political processes 

misses an important aspect of these rights. The second ‘route of justification’ is supposed to account 

for this aspect. In the process of establishing a just basic structure citizens must agree which 

fundamental rights they grant each other. In this process, claims to receive material goods to, say, 

lead a decent live can be raised and – if we look at current political debates – they are and will be 

raised. He question then is which reciprocally and generally sharable reasons can be offered to deny 

individuals these goods. If some enjoy a certain level of goods and others do not, one must point to 

morally relevant properties that distinguish both groups in relevant ways in order to justify the 

different treatment. Otherwise, the difference is to be considered arbitrary and, hence, unjust.  

Although merit is often claimed to be a good reason to justify unequal distributions of material 

goods, a stronger argument would be required to deny some the means to live a decent life on these 

grounds.52 Hence, Forst claims that one can justify social and economic rights “with reference to a 

minimal standard of a life worthy of a human being, which may be justifiably withheld from no one, 

given the present level of available resources” (Forst 2012: 226). An objector might argue that 

without efforts of one’s own, individuals have no such entitlements, e.g. because she thinks that any 

such entitlements are generated by participation in a cooperative scheme. Be that as it may, in a 

discourse on the rights to material goods that people do (not) have, substantive norms and principles 

beyond the right to justification are introduced. Discourse participants may, for example, demand 

certain goods by referring to their fundamental interests, their well-being, or certain conceptions of 

the good. These rights claims must then be checked discursively for whether they are justifiable 

according to the criteria of reciprocity and generality and if they are, they are thereby transformed 

into morally (and in this case: globally) valid norms.  

I believe that social and economic rights can be justified via both routes. Especially a justification 

along the second route, however, has to draw on substantive ideas and norms that are to be 

assessed in real discourses. I return to this in the next Section (3.3). I follow James Nickel in that 

social and economic rights must plausibly contain at least three components: subsistence, health, 

and education (2007: 140). In the UDHR, these elements are specified in Articles 25 and 26.53 The 

next sub-section discusses two prominent challenges to the claim that these are human rights.  

52 Provided that there are sufficient means for all members of society to live decent lives. 
53 Article 25: (1) Everyone has the right to a standard of living adequate for the health and well-being of himself 
and of his family, including food, clothing, housing and medical care and necessary social services, and the right 
to security in the event of unemployment, sickness, disability, widowhood, old age or other lack of livelihood in 
circumstances beyond his control. (2) Motherhood and childhood are entitled to special care and assistance. All 
children, whether born in or out of wedlock, shall enjoy the same social protection. 
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3.2.2 Objections to Social and Economic Human Rights 

The global validity of social and economic rights, such as UDHR, Article 25 and Article 26, has been 

questioned in the academic literature. I discuss two prominent arguments in this respect: first, since 

duties associated with the rights are highly unspecific, they do not qualify as human rights and, 

second, the rights are too vague and indeterminate to be meaningful. Note that I will discuss two 

variants of the first argument.54  

I. 

A ‘classic’ objection to social and economic rights is that in contrast to civil and political rights – 

which generate negative duties (e.g. others must not interfere with my bodily integrity, my political 

statements) – they are associated with positive duties (e.g. someone is duty-bound to provide me 

with the means of subsistence). While respecting civil and political rights requires agents to abstain 

from certain actions, social and economic rights require agents to actively support the right-holder. 

For example, the duty-bearers ought not to torture anyone vs. the duty-bearers ought to provide 

right-holders with the means of subsistence. The important implications for those arguing along 

these lines are that, first, there are clearly identifiable agents that are duty-bound in case of civil and 

political rights but not in case of social and economic rights (at least when appropriate institutions 

are lacking that fulfil or allocate positive duties), and, second, no or only moderate costs are 

associated with meeting the former and substantial costs are associated with meeting the latter. The 

upshot is that social and economic rights are problematic as globally valid human rights because it is 

unclear who is supposed to fulfil corresponding duties and/or it is unclear whether the burdens 

imposed on potential duty-bearers are reasonable (Meckled-Garcia 2013: 79).  

In Basic Rights, Shue tries to demonstrate that the distinction between so called positive rights 

(rights with corresponding positive duties) and negative rights (rights with corresponding negative 

duties) is untenable (1980). He argues that three types of duties correspond to every basic right, 

including civil and political rights: duties to avoid depriving, duties to protect from deprivation, and 

duties to aid the deprived (Shue 1980: 52). The three types become plausible when bringing to mind 

that Shue understands moral rights as “(1) the rational basis for a justified demand (2) that the actual 

Article 26: (1) Everyone has the right to education. Education shall be free, at least in the elementary and 
fundamental stages. Elementary education shall be compulsory. Technical and professional education shall be 
made generally available and higher education shall be equally accessible to all on the basis of merit. (2) 
Education shall be directed to the full development of the human personality and to the strengthening of 
respect for human rights and fundamental freedoms. It shall promote understanding, tolerance and friendship 
among all nations, racial or religious groups, and shall further the activities of the United Nations for the 
maintenance of peace. (3) Parents have a prior right to choose the kind of education that shall be given to their 
children. 
54 Challenges that equally or similarly pertain to the civil and political rights will be discussed in Section 3.4. 
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enjoyment of a substance be (3) socially guaranteed against standard threats” (1980: 13). I assume 

that – without going into the details of Shue’s line of reasoning – it stands to reason that providing a 

social guarantee for the actual enjoyment of a right requires substantial arrangements and, hence, 

duties. The three types of duties serve as a specification of a reasonable level of social guarantees 

(Shue 1980: 63).55 Since only the first type of duty can be characterized as negative, all rights are 

associated with both positive and negative duties. Hence, the argument that social and economic 

human rights are associated with positive duties and civil and political rights with negative duties is 

mistaken on Shue’s conception of rights. 

But is Shue’s understanding of moral rights in line with Forst’s constructivist account? I think so. The 

idea motivating Shue’s conception is equally relevant for the first route of justification (determining 

the rights required to take part in the establishment of a just basic structure). A world of much more 

than two individuals in which people have very different capacities, in which some have much less 

luck than others, in which life prospects differ radically, and in which full compliance with negative 

duties cannot be assumed, a restricted understanding of rights that is only associated with negative 

duties56 will not safeguard that rights-bearers can actually enjoy their rights. Shue’s central thought is 

that if a right should not remain an empty promise, more is needed in our modern non-ideal world 

than that others do not interfere with exercising the right. In our world, more also is needed to 

exercise the basic right to justification and to allow for equal opportunities of political participation. 

Thus, if rights-bearers are supposed to in fact exercise them – and this seems to be the key purpose 

of a right – Shue’s understanding is plausible.57 Moreover, I believe that Shue’s line of reasoning is 

also justifiable via the second route of justification, i.e. that it cannot reasonably be rejected in a 

rational discourse. I will not defend this claim here but only mention that evidence supporting it 

might be that his conception “advances positions which, although heretical when the book was first 

published, have since become close to philosophical orthodoxy” (Beitz and Goodin 2009: 2). In 

conclusion, Shue’s argument does not contravene Forst’s approach and successfully shows that the 

distinction between negative and positive rights rests on an implausible understanding of rights.58  

 

55 Each element of Shue’s rights account is certainly worth a detailed discussion that I lack the space to 
conduct. A profound examination can be found in (Beitz and Goodin, eds. 2009). Also note that I will come back 
to the ‘standard threats’ aspect in Section 5.1. 
56 For example: “A has a right to X if there is someone, B, who is under a duty not to interfere with A’s attempts 
to have or to do X” (Beitz and Goodin 2009: 6). 
57 For a detailed justification of Shue’s understanding of moral rights see Chapters 1-3 of Basic Rights (1980). 
58 Caney (2014a: 159) observes that Shue’s understanding of justice conflicts with Forst’s more narrow 
understanding (see Chapter 1). Since Forst does not deny rights and duties associated with Shue’s wider 
understanding, but refers to them as duties of morality rather than justice, the content of Shue’s rights account 
does not conflict with that of Forst’s.  
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II. 

Shue’s argument is criticized by Onora O’Neill. O’Neill distinguishes between first-order obligations 

and second-order obligations: while the former bind agents to respect rights, the latter ensure that 

everyone respects rights (2005: 428).59 To determine whether a right is universally valid we must 

look at the first-order level. Second-order obligations arise only once institutions have been 

established that allocate them. But universal human rights, O’Neill argues, must hold independent of 

and prior to certain contracts, agreements and, thus, institutions (2005: 432). She further argues 

that, at the first-order level, “rights to goods and services” are problematic because there are no 

clear duties associated with them. Unless institutions specify who ought to provide what to whom, it 

is systematically uncertain who is duty-bound by a right to goods and services and thus whether the 

right has been violated at all (O'Neill 1996: 174). As long as it is not clear which duties are associated 

with a right, it remains a rhetorical “manifesto-right” (O'Neill 1996: 174). Although this is not an 

argument against the existence of such rights, it “suggests that [they] must be special, institutional 

rights rather than universal human rights” (O’Neill 2005: 432). 

And “liberty rights” are different in this respect (O'Neill 2000: 105). While O’Neill grants that they are 

also associated with second-order obligations, these rights impose comparatively well-defined first-

order obligations even in the absence of institutions: all agents are always obliged not to interfere 

with liberty rights. For example, in case of rape or torture it is clear that the right has been violated 

and often also who the perpetrator is (O'Neill 2000: 105). As a consequence, there is a crucial 

difference between liberty rights on the one hand and rights to goods and services on the other. Only 

the former are always associated with clear duties and, thus, only the former can be globally valid 

rights that also impose sufficiently clear duties on others in the absence of institutions that specify 

positive duties to protect and to aid (1996: 175-176).  

O’Neill’s argument can be challenged in different ways. I will focus on three key points. First, the 

difference between liberty rights and rights to goods and services may be correct, but only if the 

latter are specified as “rights to be provided with goods and services”, i.e. if they are formulated so 

that they are only associated with second-order (or, positive) duties. But O’Neill’s argument does not 

show that first-order obligations of non-interference do not hold for – or are impossible regarding – 

social and economic rights. Of course, I can deprive others of the means of subsistence just as I can 

violate someone’s property rights. And this seems highly relevant given that climate change is likely 

to undermine many persons’ ability to realize their (social and economic) rights (see Section 5.2). 

Indeed, the problem rather is interference with these persons’ lives via excessive GHG emissions 

59 Ensuring that others respect rights comes very close to Shue’s positive duty to protect introduced above. 
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rather than failure to provide them with goods – though the latter becomes relevant in the context 

of compensation (see Chapter 7 and 9).60 Thus, O’Neill’s argument only establishes (if at all) that 

positive duties to provide others with certain means are not universally valid. But it does not 

undermine the case for social and economic rights, as civil and political (or, liberty) rights are not 

called into question by the indeterminacy of positive duties also associated with them.  

Second, within a constructivist framework the normative importance of O’Neill’s distinction between 

first-order and second-order obligations is much lower. O’Neill’s argument is based on Kant’s 

categorical imperative: an individual reasons whether a world governed by a certain maxim is 

conceivable and if so whether one can want that the world is governed by such a maxim. According 

to discourse ethics and constructivism, the monological form of the categorical imperative cannot 

establish true impartiality (see Chapter 2). Instead, a discursive process of assessing rights claims and 

proposed norms is required. Thus, norms and rights are not generated by monological reasoning but 

within a social practice in which individuals must grant each other certain rights. These processes 

require some form of institutionalization (in the wide or narrow meaning of institutions). Prior to any 

social processes there are no human rights. It is therefore wrong to claim that the only purpose of 

institutions is to enforce rights. Instead, the task of institutions is to generate and to enforce rights. 

The right to justification is associated with positive duties to set up appropriate procedures to secure 

this basic right and further ones. These duties bind all agents whenever people are able to exert 

influence over one another (and as long as institutions have further specified and allocated the 

duties). Thus, in the absence of proper institutions, all three types of rights are associated with a 

sufficiently specific positive duty: ‘establish a just basic structure’.  

Third, O’Neill’s argument is based on the presupposition that first-order obligations are specified in 

that they bind all agents under all circumstances (similarly Meckled-Garcia 2013: 80).61  However, 

this is not always the case. Elizabeth Ashford (2009: 104–6) first shows in some detail that the duty 

not to coerce is a negative duty on O’Neill’s account and that coercing a child to work violates the 

right not to be subject to child labour. She then argues that these duties can be very fuzzy and that, 

in this case, it is unclear who violates the child’s right not to work (Ashford 2009: 106–7). If parents 

face the choice between sending their children to work or allowing them to starve, it is implausible 

60 Another example of the relevance of this point is Thomas Pogge’s argument that citizens of powerful 
countries violate negative duties to refrain from upholding a global economic and political order that 
systematically deprives others of the resources to lead a decent life (2008).  
61 O’Neill’s distinction between first- and second-order obligations is based on Kant’s distinction between 
perfect and imperfect duties (1968: 6:417–476). I leave this aspect aside in order to keep matters as simple as 
possible. A seminal interpretation of Kant’s complex distinction is e.g. provided by Thomas Hill (1971). 
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that they are under a duty not to send them to work (Ashford 2009: 107). Rather, the right generates 

duties to seek institutional reform; but these duties are highly unspecific. 

Thus, whether the right against child labour imposes perfect duties is contingent on whether the right to 

subsistence has been secured. […] This indicates, first, that liberty rights cannot be adequately secured 

[…] until institutional structures are in place under which the right to subsistence has been secured, and, 

second, that […] in the absence of just institutional structures, the negative duties imposed by certain 

liberty rights may be imperfect in nature (Ashford 2009: 111).   

In sum, O’Neill’s argument does not establish any meaningful difference between civil, political as 

well as social and economic rights. All three types of rights are associated with sufficiently specific 

negative duties of non-interference, with a sufficiently specific positive duty to establish a just basic 

structure and with further duties that await specification and allocation in the absence of such a 

structure. 

III. 

The second challenge to social and economic rights that I will discuss is that they are notoriously 

indeterminate. A good and often cited example is UDHR Article 25 §1 proclaiming that “Everyone has 

the right to a standard of living adequate for the health and well-being of himself and of his family 

[…], and the right to security in the event of unemployment, sickness, disability, […]”. The term 

“adequate” is vague and what this right really contains depends on how it is specified or interpreted. 

Moreover, the specification/interpretation will vary enormously in different cultural contexts. This 

may generate the impression that these rights are too indeterminate to ground any specific 

entitlements. But what is the purpose of a right if specifying entitlements is not possible? Forst hints 

at three objections which I will take up.  

First, 

[t]heories such as that of Amartya Sen have shown that it is possible to define a general standard of 

living that takes cultural differences into account. On that basis, one can develop a conception of what 

constitutes a life ‘worthy of a human being’ in different societies and what means would be necessary 

for such a life (Forst 2012: 226). 

Forst is right that the capabilities approach provides a metric to assess the quality of life across 

cultures. Sen’s work also suggests that theories of justice should not focus on the standard of living 

but rather on the quality of life, that is on what people are able to do and to be instead of what they 

possess in terms of material goods. The second part of Forst’s second sentence (“and what means 

would be necessary for such a life”) is especially problematic. Although the capability approach tries 
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to specify what constitutes a life worthy of a human being it does not necessarily allow for specifying 

the resources to achieve this: 

often commodity requirements may not be at all derivable from a specified set of capabilities, since the 

relation between commodity bundles and capability bundles may quite plausibly be a many-one-

correspondence, with the same capabilities being achievable by more than one particular bundle of 

goods and services. (For example, different combinations of food and health services may produce the 

same level of nutrition.) (Sen 1997: 513–4). 

Therefore, Sen’s work and the capabilities approach respectively cannot remediate the lamented 

indetermination of social and economic rights.62   

Forst’s second objection is better suited to counter the above challenge. He argues that even if it is 

impossible to determinate the meaning of “adequate”, one can identify criteria for what is to be 

considered an inadequate standard of living (Forst 2012: 226). This is also in line with Sen’s work who 

argues that although we might not be able to agree on what is just, we can nevertheless agree on 

obviously unjust conditions and then focus on remediating these (2009). Determining an inadequate 

standard of living or quality of life will not necessarily boil down to a basic needs approach. As 

highlighted above, the material preconditions of equal opportunities for political participation go 

beyond the fulfilment of basic needs, particularly in affluent societies. At this point, an advantage of 

the two ‘routes of justification’ becomes more obvious: there may be cases in which it is less difficult 

to agree upon necessary resources to secure meaningful participation than to agree upon necessary 

resources to secure a life worthy of a human being (and vice versa). If so, participants of a discourse 

may focus on the aspect that is easier to resolve. And even though both aspects may not require the 

same level of resources, chances to formulate sufficiently clear and unambiguous social and 

economic rights increase when both ‘routes’ are available.  

Third, one should take serious the idea that what an ‘adequate’ standard is depends to a large extent 

on both the resources available as well as the cultural and historical contexts. This in turn means that 

if social and economic rights are supposed to be globally valid, they must be formulated in general 

terms in order to allow for substantial spatial and temporal variations in the interpretation and 

institutionalization of the rights. The importance of this point will be underscored in the next section 

in which the challenge is discussed that human rights are based on particular Western values and are 

thus not globally valid. A very specific or narrowly defined right indeed runs the risk that its global 

validity can be reasonably rejected. 

62 Thanks to Lieske Voget-Kleschin for a very helpful discussion of Sen’s approach.  
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Fourth and finally, the indetermination of social and economic rights partially also holds true for civil 

and political rights. Think of Article 17 (the right to property) and Article 19 (the right to freedom of 

opinion and freedom of expression).63 In both cases it is quite clear that e.g. the state must grant me 

some property and that I can express some of my opinions in public. But, to what extent and under 

what circumstances the state can legitimately interfere with both rights is hotly disputed among the 

different traditions of political philosophy (particular regarding the right to property) and both rights 

have been interpreted very differently in different historical and cultural contexts. This is not to say 

that all of these interpretations can be reasonably defended against criticism, but it highlights the 

general formulations of some civil and political rights; and, usually, this is not considered as a good 

reason to reject them as human rights.64 

IV.   

This concludes the argument in Section 3.2. In order to summarize, I repeat the key aspects of the 

constructivist conception of human rights. The main function of human rights is to protect the equal 

moral status of persons. They safeguard that in the process of constructing a just basic structure all 

citizens of the political community have an equal say and that no power asymmetries lead to 

distorted outcomes. They also ensure that citizens can actually object to norms and regulations in 

real discourses. That is to say, human rights have a ‘double reflexive character’: on the one hand they 

safeguard against those inflictions of social harms that cannot be justified vis-à-vis others that are 

morally and socially equals; on the other hand they safeguard against the social ill not to be part of 

the political determination of what counts as an ill (Forst 2011: 88).  

I then claimed that civil, political as well as social and economic human rights can be justified within 

the constructivist framework. Since the latter type of right is particularly controversial I addressed 

and rejected some objections to it. I also argued that these rights will be quite comprehensive if one 

follows both ‘justificatory routes’. One possible list of such comprehensive human rights is laid down 

in the UDHR. Critics are right in pointing out that the UDHR was largely written by representatives of 

Western countries. This fact alone, however, does not say anything regarding its validity. Some 

formulations may indeed contain a Western bias or in some instances other formulations may turn 

out to be more appropriate. In general, one is well-advised not to accept the UDHR at face value. 

Rather than presenting an ultimate list of universal rights, the UDHR can function as an 

63 Article 17: (1) Everyone has the right to own property alone as well as in association with others. (2) No one 
shall be arbitrarily deprived of his property.  
Article 19: Everyone has the right to freedom of opinion and expression; this right includes freedom to hold 
opinions without interference and to seek, receive and impart information and ideas through any media and 
regardless of frontiers. 
64 I am indebted to Lieske Voget-Kleschin for bringing this point to my attention. 
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approximation to such an ideal. Every formulation and every right can be questioned. In the following 

I will refer to the Full Set of human rights; the Full Set includes all three kinds of rights (civil, political, 

social and economic) as e.g. laid down in the UDHR.  

I started Section 3.2 with Ott’s supposition that the criteria of reciprocity and generality do not 

suffice to justify a comprehensive human rights account. The section was supposed to show that the 

Full Set can be justified within constructivism. But in doing so I also drew on substantive arguments 

not part of the constructivist framework. Forst says that human rights cannot directly be derived 

from the basic rights to justification but must be reconstructed by the citizens themselves based on 

such arguments (see footnote 48). This raises the questions what the status and relevance of 

substantive arguments in Forst’s theory are and whether it is needed at all, given that other theories 

offer the arguments that constructivism does not and cannot offer. To clarify these aspects, the next 

section contrasts Forst’s theory with Caney’s well-being based justification of human rights. As said in 

the introduction, my aim is to motivate the idea that the approaches are not necessarily rivals, but in 

combination allow for a more robust defence of the Full Set.   

3.3 Constructivist vs. Well-Being Based Justifications of Human Rights 

3.3.1 A Brief Sketch of the Well-Being Approach 

Caney offers a summary of the well-being based justification of human rights that is endorsed in 

similar ways by different thinkers (2006c). The key idea is that human rights are necessary if human 

beings are to flourish. The argument proceeds in four steps: 

(i) any adequate account of justice must recognize persons’ equal moral standing;  

(ii) treating persons with respect means to respect their interests; 

(iii) the primary interest is a person’s interest in well-being, that is to say leading a fulfilling and 

rewarding life;  

(iv) a person’s interest in well-being is best served by a set of liberal civil and political human rights 

(Caney 2006c: 72–3).  

Regarding step three it is important to distinguish between a basic and an expansive account of a 

person’s interest in well-being. While the former might refer to basic interests such as not being 

killed, tortured or imprisoned, the latter might include much broader interests (Caney 2006c: 73). 

The pertinent example, also cited by Caney, is Martha Nussbaum’s list of ten capabilities that aims to 

provide a thick but general account of the human good (2007). In order to be able to justify the Full 

Set of human rights, a well-being based justification must draw on an expansive account. Referring to 
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some basic interests will, little surprisingly, only justify some basic human rights (see below). This, 

however, makes the argument vulnerable to objections. Forst, for instance, argues that an expansive 

account of the human good is necessarily a partial and non-universal account; although a well-

defined account may indeed be shared by many it excludes certain conceptions of the good (2011: 

64–72). But before actually turning to this argument it is worth having a look at how Caney tries to 

strengthen the well-being argument.  

Caney draws on five standard well-being arguments to substantiate step four. Since, according to 

Caney, all five arguments refer to interests all humans share, he thereby also supplements the third 

step.65 First, all persons have a basic interest in physical safety. Here, one may argue that this is not a 

universal interest because alleged bads are deemed good by some (some people sometimes choose 

painful activities). This, however, is unconvincing for to be deemed good people voluntarily engage in 

pain- or harmful activities. A right to physical safety only protects against involuntary inflictions of 

pain. To maintain the challenge one would have to argue that for some it is deemed good to be hurt 

or killed without one’s consent. This seems deeply implausible.  

Second, agency is an important good for all humans: there is value in being in charge of one’s own 

life and in making autonomous decisions (see Griffin 2009, chapter 2). In order to do so, interference 

from the outside, e.g. by the state, must be limited to a certain extent. Arguably, the classic liberty 

rights are well suited to secure the right to life one’s own life. A challenge to this argument is that 

agency, and the notion of individuality operating in the background, is an important good only in 

Western cultures. Caney rejects the challenge on empirical grounds stating that agency and 

individuality also play important roles in Buddhism and African cultures. It should be noted though 

that, considered on its own, the argument is inconclusive. In order for agency to ground globally valid 

norms one would have to show that agency plays an important role in all cultures / for all people.   

Then, Caney draws on two arguments originally provided by John Stuart Mill: third, individuals are 

often best at discerning what is in their own interest, and fourth, individuals are usually also more 

motivated to look after their interest than others (Mill 1995). Finally, Caney argues that, fifth, 

coercion is a clumsy tool to reach desired outcomes or activities for illiberal policies intended to 

suppress undesirable practices almost always also suppress some desirable ones (see Raz 1988). 

Note that Caney is not arguing that claims three to five always hold true. There may be cases where 

this is not so. However, the last three arguments build on the idea that in general people will flourish 

much more when they are the ones deciding on their own life rather than others. A set of rights that 

enables them to be in charge of their own life, Caney argues, is the best way to promote a state of 

65 The following refers to Caney (2006c: 73–4). 
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affairs in which individuals lead a fulfilling life: “a commitment to enabling human flourishing 

requires a commitment to extensive civil and political human rights” (Caney 2006c: 75).   

This line of reasoning provides a more straightforward case for civil (liberty) rights and would need 

more elaboration regarding political rights, in particular those to a democratic government. Caney is 

aware of this and says that something like a right to democratic government can be defended on 

grounds similar to the reasoning above. One could for instance argue that democratic governments 

have an incentive to produce just policies for otherwise they would be voted out of office (Caney 

2006c: 75). He also refers to the research of Amartya Sen who argues that famines never occurred in 

countries that were democratically governed (Sen and Drèze 1999). Also, Caney makes clear that the 

argument presented by him only is supposed to suggest how civil and political rights can be 

defended (2006c: 75). Several qualifications and nuances could be added and each individual 

argument requires much more elaboration. The aim is to lay out the broad structure of several well-

being based lines of argument. And although each individual argument faces exceptions or may be 

weakened, the combination presents a powerful case in favour of the Full Set of human rights and 

against paternalism, he claims (2006c: 75). I am sympathetic to the line of argument and do think 

one can show in greater detail that political rights, too, substantially contribute to human flourishing. 

Doing so, however, would require extensive empirical data on the performance of different kinds of 

governments, among others. I will come back to this in below.   

3.3.2 Forst’s Criticism of Teleological Conceptions of Human Rights  

In Forst’s terminology Caney’s reasoning is an ethical argument in favour of human rights because 

the argument invests substantive ideas about the good life. It does not remain neutral with respect 

to the good. He takes this to be the main difference of a teleological and a deontological 

understanding of normative agency as a basis for a conception of human rights (Forst 2011: 65). The 

well-being argument identifies basic interests of individuals and transforms these interests, in 

consideration of their significance, into rights claims. At the same time, other interests, perhaps even 

basic ones (Forst mentions the interest in being loved), do not qualify as rights-generating. Caney 

sees this as a further advantage of the well-being approach: 

it can explain why people care more about some liberties and rights (like the right to physical security or 

the right to freedom of expression) than they do about others (like the right, say, to eat banana 

flavoured ice-cream). Whereas people are strongly committed to the former, and may even fight for 

them, they are not to the latter. The well-being approach easily explains why, pointing out that the 

former rights clearly contribute more to human well-being than does the latter (Caney 2006c: 76). 
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The potential right to eat banana-flavoured ice-cream will obviously not contribute significantly to 

people’s well-being. But there are less clear-cut examples and other basic interests may nevertheless 

not qualify as rights-generating. In such cases, it is less clear how to draw the line between interests 

that generate rights and those that do not in an objective manner. From this perspective, the 

advantage may turn into a drawback. 

Caney tries to stay out of these discussions by listing only those basic interests for which he thinks 

convincing arguments can be provided that they represent universal interests, and these already 

suffice to justify the Full Set of human rights. That this is a convincing strategy is doubted by Forst. 

According to him, ethical arguments such as the well-being based approach take particular subjective 

interests that are seen as basic and turn them into intersubjectively justifiable claims. 

But to achieve this, a form or process of intersubjective justification seems required that functions as 

the main generator of normativity. For only those interests can reason human rights, whose negation 

cannot be justified reciprocally and generally amongst free and equals; not only the interests in 

autonomy and freedom must be sharable […] but also the interpretation what this means in terms of 

binding rights that have ‘enough content for them to be an effective, socially manageable claim on 

others’ (Forst 2011: 67).66 

Rather than considerations of the human nature and society, it is the reciprocal justifiability that 

gives fundamental claims to rights their weight. Rights are not deduced from basic interest; rather, 

human rights are to be understood as a result of an intersubjective discursive construction of rights 

claims that cannot reasonably be rejected according to the criteria of reciprocity and generality 

(Forst 2011: 68). The validity of norms is based on what we owe each other in terms of equal respect 

rather than on what is in my or others’ interest or enhances our well-being (Forst 2011: 79). 

The problem of teleological arguments like Caney’s is that they draw on subjective interests that can 

be rejected by others, says Forst. In the well-being approach, human rights grant people the 

autonomy to pursue their interests in well-being. Forst considers this to be a reasonable view but at 

the same time it is one that can reasonably be rejected, for instance by a person thinking that the 

good consists in following a higher (e.g. a religious) mission or in fulfilling her traditional duties that 

she inherited as a member of a certain community (2011: 68). Therefore, agency and autonomy are 

just partial and non-universalizable conceptions of the good that “cannot bear the normative weight 

of human rights” (2011: 69).67 

66 Translation: CB, emphasis as in the original text, at the end Forst quotes Griffin (2009: 38). 
67 Translation: CB. 
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I do not think, though, that these remarks are able to seriously challenge Caney’s well-being 

argument. Even if the good life consists in following a higher mission or fulfilling one’s traditional 

duties, individuals usually, at some point in their life, choose to lead this life or at least affirm this 

way of life if they never lived otherwise. Without the affirmation it does not seem that it is her 

conception of the good she is following. If she never said or thought: “yes, this is how I want to live”, 

one can hardly claim that she leads a life according to her conception of the good. The affirmation, 

however, already is an autonomous decision or act and human rights are supposed to make this 

choice/affirmation possible.68 Second, while Forst argues from the first-person perspective (a person 

is asking herself what is good for her or what might contribute to the well-being of others, see 2011: 

68–70), Caney argues from a third-person perspective that autonomy/agency will in general 

contribute to human well-being, although there may be certain cases where this is not so (e.g. in case 

of a mentally disabled person). This general claim is not challenged by Forst. His line of reasoning, 

therefore, does not show that Caney’s well-being argument is unconvincing.  

However, Forst’s more general point is that his rights account is compatible with very different 

conceptions of the good life but Caney’s approaches, that relies on subjective interests like 

autonomy, lacks this compatibility. Although autonomy is a quite general conception of the good it 

excludes rivalling conceptions. Forst, in contrast, relies on an account of the moral equality of all 

persons and what we owe each other by acknowledging this. He can therefore steer clear of 

discussions about what is deemed good or what enhances the well-being of some or all (Forst 2011: 

69-70). 

At a closer look, however, this is not an advantage of Forst’s theory. Think of a very religious person: 

to her, following God’s law is the right way to live. On Forst’s rights account she can do so because, 

as Forst says, his account does not rest on any particular idea of the good. But, on the well-being 

approach discussed above she can also lead this life; the rights that are supposed to protect 

autonomy, agency and so forth grant her this freedom. However, her claim that others are not free 

to choose whether or not to follow God’s law is indeed ruled out by the well-being conception. At the 

same time, though, the claim that all others must follow God’s law violates Forst’s criteria for it 

cannot be justified reciprocally and generally (see above). This ethical view, therefore, is excluded in 

the moral realm.  

This in turn means that neither the believer nor any authority is allowed to enforce the belief that 

God’s law is not to be violated, i.e. this view must not have any effect in terms of law-making. Of 

68 Some such choices may not be truly autonomous but correspond to pressure or expectations from the 
outside. But, again, I do not think that in such cases a person lives according to her conception of the good. 
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course, the believer is free to stick to her belief and live accordingly. But as said, this is also possible 

according to the well-being approach: it grants the believer the autonomy to live according to 

whatever she thinks to be God’s law – as long as she does not violate others’ rights. This reasonable 

constraint, however, also exists in Forst’s conception: she can live according to her conception of the 

good as long as she does not violate valid norms and rights. The upshot is that although Forst’s 

account allows for more ethical plurality at first sight, in the moral realm it excludes all those ethical 

views that violate the equal moral respect of persons (i.e. the criteria of reciprocity and generality). 

But these views are the same that are excluded by the well-being conception defended by Caney; 

namely all those views that would lead to human rights violations. 

3.3.3 The Complementarity View 

If my argument so far is correct, constructivist and well-being approaches are less different than 

often assumed. So, where are the crucial differences and do both approaches ground human rights in 

equally plausible ways? If so, do we need both? Rather than offering a detailed comparison, I will try 

to motivate the following idea: Forst’s constructivism lacks sufficient substantive content and well-

being approaches lack a proper foundation; while the former provides this foundation the latter 

provides the additional content. 

Note the following: I refer to a lack (above) and shortcomings (below) of Forst’s and Caney’s 

approaches. I use these terms from the perspective of someone looking for fully justified human 

rights. Whether these are actual deficits of the respective theories is debatable for neither does Forst 

aim at providing the substantive content nor is it Caney’s aim to provide the foundation that I 

suggest adding. That is to say, my goal is not so much to criticize the approaches but rather to point 

to their limits; and to propose seeing them as complementary rather than rivalling. 

I. 

I’ll start with what I consider shortcomings of the constructivist justification of human rights. As said 

in Section 3.2.1, within Forstian constructivism human rights can be justified via two ‘routes’: first, by 

determining the rights that must hold in order to enable the citizens to take part in setting up a just 

basic structure and, second, by determining whose rights claims fulfil the criteria of reciprocity and 

generality that persons cannot deny each other in a moral sense. Along the second route, discourse 

participants will refer to their interests and other values which are then discursively tested as moral 

claims (Forst 2011: 86). Forst’s approach provides the criteria for the test but not the arguments. In 

itself, it cannot establish that the rights listed in the UDHR are valid, at least not along the second 

route.  
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Above, I also said that e.g. the right to bodily integrity, to freedom of movement, to education etc. 

are usually seen as something people are entitled to by virtue of their humanity, rather than merely 

exercising the functional role of enabling people to participate in political discourses. If correct, 

justifying human rights solely via the first route misrepresents their character. If constructivism 

wants to avoid this, it is in need of the second route and substantive arguments respectively. Also 

note that although it stands to reason that several civil and political rights are required to participate 

as equals in setting up a just basic structure, showing that all or most rights contained in the UDHR 

are required for said participation is less straightforward. I believe that showing this also requires 

substantive arguments, for instance Shue’s line of reasoning that aims at establishing the mutual 

interdependence of different types of rights.  

The need for substantive arguments becomes very apparent when looking beyond the justification of 

the rights of present reasonable persons; that is when turning to those (human) beings that Forst 

does not take into account. It seems very counterintuitive that babies, severely disabled and future 

persons do not have some basic rights (Valentini 2014: 676).69 But it is not obvious how they can be 

justified in Forst’s theory. Since beings that are unable to reason as well as future persons cannot 

participate in current rational discourses, the first route of justification is irrelevant. Along the second 

route, their rights can be established with reference to their interests (see Section 4.2), but such 

arguments cannot be provided by constructivism itself. Thus, in order to defend the Full Set of 

human rights for all present and (some) future human beings (and non-human beings), one must 

draw on substantive arguments and should consider these as arguments made within the 

constructivist framework. 

II. 

Given these critical remarks on constructivism, why not abandon it in favour of the well-being 

approach? I will give two reasons.  

First, constructivism highlights that injustice is often associated with arbitrary, non-justifiable rule or 

domination and this aspect is not sufficiently accounted for by many justice theories. Forst argues 

that a second picture of justice that deals with intersubjective relations and structures is more 

appropriate than the ‘distributive picture’ that is solely concerned with the subjective or objective 

distribution of resources (2011: 32). Forst’s picture highlights the importance of power relations and 

that human rights aim at more than enhancing people’s well-being. I think that Forst is right in saying 

that in his conception human rights are to protect agency and autonomy and to express it at the 

69 As far as my own intuitions are concerned this enumeration includes sentient animals.  
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same time (2011: 70). Historically, their purpose was not only to avoid infringements of personal 

freedoms that are contrary to people’s interests and lower their well-being; they were also used to 

express the basic equality and dignity of all persons. To me, therefore, constructivism presents an 

appropriate understanding of the idea of human rights.  

The focus on justification and intersubjective relations allows for a better defence of certain rights 

compared to teleological approaches. Consider the justification of a human right to a democratic 

government. The well-being approach has to provide comprehensive data which shows that there is 

a strong correlation between democracy and well-being (see e.g. Griffin 2009: 247). If these empirical 

claims are disputed, a lot depends on data selection, statistical aspects, and so on. And when there is 

evidence that democratic decisions lead to inferior outcomes (whether or not this really is the case), 

the alleged right is in limbo. How an argument critical of this empirical evidence might proceed is 

demonstrated by Beitz (2009). He claims that the evidence usually cited to argue in favour of 

democracy is rather limited and that it cannot be necessarily translated to other contexts: “we need 

more systematic evidence before accepting the inference from the special to the general case” (Beitz 

2009: 177). In particular contexts, however, the “social and economic situation might be such that 

another form of government would be more desirable” (Beitz 2009: 176). I disagree with Beitz’ 

analysis but I do think it underlines the difficulties just pointed out – and these are avoided by the 

constructivist approach that provides a comparatively straightforward justification of democratic 

government.70  

Probably, many can agree that Forst’s picture identifies relevant aspects of justice; at least Caney 

does (2014). But, contra Forst, Caney argues that the ‘distributive picture’ is equally relevant. He 

criticizes Forst’s ‘monistic’ approach, in which the distribution of burdens and benefits is a secondary 

matter, and argues in favour of a ‘pluralist’ view (2014: 148). Here, procedural and distributive 

elements are both fundamental issues and one cannot be subsumed under the other (2014: 160).71 I 

use this dispute to introduce the second reason for why we need constructivism.  

I agree with Caney that matters usually debated under the heading of distributive justice are as 

importance as issues of procedural justice and what might be called political justice (dealing with 

legitimate rule). However, contra Caney, I do not think that this is a problem of Forst’s approach but 

of how he presents the issue in his essay The two pictures of justice (in Forst 2011 and Forst 2014). 

Constructivism maintains that matters of justice, and what is right and wrong more generally, are to 

be investigated and settled intersubjectively and hence discursively by those affected in a reciprocal 

70 Of course, the advantage is none for those who think that there should be no such right (e.g. Cohen 2004 and  
Meckled-Garcia 2014, but cf. Gilabert 2012 and Benhabib 2014). 
71 And he points to Nancy Fraser as a proponent of a pluralist view.  
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way. Different people in different situations will demand and object to different things when 

exercising their basic right to justification. They may claim that they are entitled to certain 

opportunities or resources or that power exercised over them is illegitimate. That is, aspects of both 

pictures can, are and will be raised in discourses. The right to justification is primary in that it is the 

(unavoidable) basis from which justice issues can be dealt with in a reasonable way; it is the 

fundament that we assume when we argue (see Forst 2014: 214). But procedural and/or political 

justice is not primary in the sense that it is more important than classical distributive questions. 

Unjust is what people reasonably perceive as such and Forst’s aim is to re-construct or spell out what 

‘reasonably’ means.  

This will not convince Caney who maintains that “distributive justice is not wholly derived from the 

BRJ [basic right to justification]” (2014: 152). But, then, from where is it derived? He says from 

“sound philosophical argument” (Caney 2014: 157). To Caney, the right to justification is plausible in 

the context of political justifications and legitimacy, but not in the broader context of philosophical 

justifications. Caney does not explain what “sound argument” refers to but further says that “in 

many cases, it seems to me, we may want to call a distribution unjust even if it arose from a process 

that was characterized by justification that honoured Forst’s norms of reciprocity and generality” 

(2014: 160). Honouring these norms, however, would mean that no one affected by the distribution 

can reasonably reject it. If no one has a reason to complain, I wonder why, i.e. because of what 

reason, the distribution should be considered to be unjust. Of course, real world procedures, even if 

trying to meet Forst’s criteria, may result in outcomes that are unjust. But in that case someone has a 

legitimate reason for complaint. If Caney calls a certain outcome unjust, this is because he considers 

it to be unjust for someone. If he is right, this person has a reason for complaint that was not 

sufficiently taken into account. The outcome is not just because there are reasonable objections.  

Perhaps Caney wants to point out that there are other reasons speaking against a norm than those 

raised by the discourse participants. I want to maintain that all these reasons are also reasons of 

participants. Put differently, I wonder whether the criteria for sound philosophical argument differ 

from those that constitute a rational discourse sensu Habermas and Forst (the equal moral worth of 

every person, laws of propositional and deontic logic, ideas of reciprocity and generality etc.). If they 

are different, Caney should say where they come from and why they should be accepted.72 I suspect 

72 According to Andrea Sangiovanni, contractualist justice theories like those of Rawls and Scanlon presuppose 
some fundamental norms or values, like free and equal citizens, and start from there (2014). These “restricted 
constructivists” assume the foundation that “unrestricted constructivists” like Forst want to provide 
(Sangiovanni 2014: 42). The right to justification is primary in the sense that it provides the foundation from 
which, say, Rawls develops his political liberalism (2005). The question to Caney would be whether he must not 
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that Caney would reply that what is just can be determined via sound reasoning without asking 

everyone affected. At least on the level of theory, this is not the answer I would like to give. Human 

reasoning is partially defective and lacks an objective yardstick; hence the discursivists’ claim that 

right and wrong can only be validated intersubjectively (see Chapter 2). If the intersubjective notion 

is accepted, it stands to reason to let those affected undertake the intersubjective validation 

themselves (to the extent possible) rather than doing it for them. Only this fully avoids paternalistic 

tendencies and considers that what counts as “sound” is something ultimately to be agreed upon as 

well. Constructivism expresses these ideas.  

III.  

It is time to conclude. I regard the constructivist and the well-being approach as complementary 

rather than rivalling approaches. Constructivism provides the foundation by offering a specific 

understanding of moral norms and of human rights and by offering criteria to test substantive 

reasons and arguments. The well-being approach provides these reasons and arguments. Above, I 

quoted Forst saying that “intersubjective justification […] functions as the main generator of 

normativity” (Forst 2011: 67). In my opinion, intersubjective rational deliberations do not create the 

normativity but the intersubjective validity of ought-implying claims. The normativity is already 

contained in these claims. I thus conclude that the well-being approach (among others) functions as 

the generator of normativity and constructivism provides the framework and testing procedure to 

determine the validity of normative statements.73 Both are equally important and together allow for 

a more robust justification of human rights.  

At the beginning of Section 3.2.1, I raised the concern that the criteria are unable to differentiate 

between reasons that can and that cannot be rejected. My conviction is that the criteria will do their 

job properly once substantive arguments pro and contra are assessed in detail. The discussion of 

rights of future persons in Chapter 4 might serve as an example for this. Perhaps, the criteria can also 

be improved, but they must necessarily remain general (see Section 3.2.1). If one believes that this 

kind of criteria is unable to distinguish between good and bad reasons on principle, then my proposal 

(and Forst’s theory) is in trouble indeed; but so are all approaches that maintain the possibility of 

rationally assessing the soundness of reasons.  

also presuppose some fundamentals from which he argues for a principle of distributive justice and whether 
these are any different from constructivists’ reconstruction of the foundation. 
73 I am very thankful to Martin Saar for suggesting framing the combination of both approaches in this way. 
Also note, I do not claim that the well-being approach is the only source of substantive arguments. I discussed 
Caney’s approach because it is comparatively general and combines several important accounts. Whether 
other (teleological) approaches provide substantive human rights arguments in a more convincing way is 
beyond the scope of this work. 
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Above, I said that I believe that claims for the Full Set of human rights cannot reasonably be rejected. 

This work does not allow for showing that in great detail. The next section will, therefore, only 

address a few key challenges and investigate rivalling approaches that would result in a less 

comprehensive list of human rights. My aim is to demonstrate that at least the prominent arguments 

against the Full Set of human rights that I consider here can be rejected.  

3.4 Objections to a Comprehensive Human Rights Account 
I defend the idea that there are civil, political as well as social and economic human rights as e.g. 

specified in the UDHR. This conflicts with many accounts that argue for a more limited set of human 

rights. The aim of this section is to address several important arguments that have been provided 

against the Full Set. Section 3.4.1 briefly discusses three arguments saying that the global validity of 

human rights represents a form of cultural imposition and is to be rejected. Sections 3.4.2-4 discuss 

three approaches proposing less comprehensive human rights accounts. I first investigate Charles 

Taylor’s proposal for an ‘overlapping consensus’ on human rights. Although it is usually presented as 

an alternative to constructivism, I will argue that this is not necessarily the case. I discuss Taylor’s 

approach because it is well-known and presents a promising variant of so called  

‘agreement conceptions’. I then turn to John Rawls’ human rights conception that he develops in The 

Law of Peoples (2001), followed by a discussion of Charles Beitz’s recent account (2009). Rawls’ 

theories are of overwhelming importance and The Law of Peoples differs significantly from a 

cosmopolitan conception of justice. Beitz’s approach, on the other hand, is heavily indebted to 

Rawls’ account of human rights but is able to avoid some of the shortcomings of The Law of Peoples. 

Given that Beitz’s proposal is recent and profound, an investigation is warranted as well.  

3.4.1 Human Rights as Cultural Imposition 

Under the heading of cultural imposition, different objections to the Full Set of human rights or to 

human rights as such can be subsumed. The arguments share that they conceive of human rights as 

norms that are alien to and/or dangerous for a social community, that community members 

therefore have good reasons to reject these norms and that implementing them globally represents 

a form of cultural imposition. I address three arguments in a cursory way: the claim that all moral 

norms are relative to a culture, that human rights disrespect other cultures and that they corrode 

communal relations. 

I.  

In a nutshell, moral relativism holds that norms and values are constructed by cultures and only 

make sense within these. There is no vantage point outside of the culture from which the norms of 

the culture can be assessed. Hence, norms are always relative to a culture and cannot be globally 
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valid.74 The discursive approach shows that although norms are indeed constructed in particular 

historically and culturally situated discourses, this does not mean that all claims raised in this context 

completely depend on them. Reasonable human beings have the ability to take the role of others 

and to transcend their own context (Habermas 1994: 24). The moral relativist overlooks that the core 

structures of argumentation are built into language itself, that these are universal (Rehg 2003: 92) 

and that some basic norms are implicitly accepted when engaging in argumentation (Section 2.2). In 

a reply to Alisdair MacIntyre (1997), Habermas argues at some length that the modes of 

argumentation can be found in all languages and are translatable from one language into another 

(1994: 96–105). Thus, moral relativism is implausible if one is serious about both morality and the 

argument one makes in order to defend a claim to validity.  

 

II. 

Another argument is that human rights concepts derive from the Western tradition of thought and 

by linking them with a global claim to validity these norms, and the values contained in them, are 

imposed on non-Western societies that do not endorse them. Rather, the non-Western norms and 

values of these societies ought to be respected (Bell 2006: 54-55, 72-78). This argument is different 

from the one above insofar as it endorses a globally valid norm, which Caney calls the “universal 

principle of cultural respect” (2006c: 86). Caney offers several arguments against the claim that 

human rights are a Western concept and the claim that cultures are to be respected unconditionally 

(2006: 86–88). I focus on the second aspect. 

The principle of cultural respect rests on an idealized picture by imagining that cultures are morally 

univocal (Beitz 2009: 26) and the worry of cultural imposition behind the principle has no force 

against a discursive approach whose aim is to avoid the imposition of norms on those who cannot 

themselves recognize them as acceptable (Gilabert 2005a: 427). Individuals and groups will disagree 

in detail or in principle about various elements of the moral system. Claims to monolithic cultural 

integrity “are often the expression of totalizing and idealizing constructions that correspond to 

specific interests in power and exclusion” (An-Na'im 1999: 312–3). If the principle of cultural respect 

is taken seriously one must safeguard that the majority of a culture, nation or state does not impose 

their values on other members that do not endorse them. To put it differently, respect for a culture 

makes sense only if the culture is genuinely “theirs” (Caney 2006c: 88).  

74 Thanks to Toby Svoboda for urging me to discuss this position. 
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If one presupposes the culture’s own self-understanding, such a culture (or state) demands respect on 

the basis of its acceptance by its own members as an ethical source for experiencing their own lives as 

meaningful. A society or culture may therefore only demand that its ‘shared understandings’ be 

accepted and respected as its internal morality if these understandings really are shared and are not 

forced upon any segment of the population. Thus, there is an internal criterion for the justified claim to 

cultural integrity: the uncoerced acceptance of the culture by its members. […] The argument for 

external respect presupposes internal acceptance (Forst 2012: 207). 

This, however, presupposes certain freedoms; Caney mentions the right to freedom of expression 

and belief as well as the right to emigrate (2006c: 89). More fundamentally, it presupposes the basic 

right to justification. Thus, the claim to respect cultures must be qualified. One qualification is 

internal acceptance, and uncoerced acceptance requires that individuals can freely agree on norms 

and values. The discursive approach tries to spell out the conditions of such consent.  

III. 

The Full Set of human rights can also be criticized for corroding communal relations and resulting in 

fragmentation. In a first step community is identified as valuable and from this the universally valid 

norm not to threaten communal coherence is derived. In a second step it is claimed that recognizing 

and implementing the Full Set of human rights globally is a threat to at least some communities and 

is thus wrong (Taylor 2008: 411).75 The concern seems to be that in Western cultures freedom rights 

are particularly highlighted leading to a high degree of individualism and egoism, as e.g. claimed in 

the ‘Asian values debate’ (see Bauer and Bell, eds. 1999; Geiger and Kieserling, eds. 2001). 

However, even if some rights do foster individualism and egoism, this gives us no reason to abandon 

human rights but to reconsider some specific liberties claimed to be rights in light of the criticism 

(Caney 2006c: 92).76 Moreover, as argued above, globally valid norms are necessarily general and a 

lot depends on their – culturally specific – interpretation and implementation. Thus, it is 

questionable that the rights contained in the UDHR lead to excessive egoism, for instance. What 

seems much more likely is that certain dominant interpretations of these rights in combination with 

specific economic systems lead to the criticized cultural practices. If citizens participate as equals in 

establishing a just basic structure it is in their hands to safeguard the functioning of their communal 

relations.  

75 This claim is distinct from the above challenge: it is not argued that some rights are alien to a culture or that 
claiming their universal validity is paternalistic but that they threaten an equally or even more important value. 
76 Caney develops two further counter-arguments: first, that human rights provide the background within 
which communities can flourish rather than threatening them, and, second, that one must not only show that 
human rights corrode communal relations but also that a threatened community is of value (2006c: 92–3). 
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The claim that human rights threaten communal relations also seems increasingly doubtful from an 

empirical perspective. If we think about communities that are actually at risk, indigenous and 

traditional communities come to mind that are characterized by low degrees of industrialization and 

reliance on centuries-old practices. Currently, a much greater threat than the acknowledgment of the 

human rights Charta seems to be the loss of their ancestral land by factors such as land grabbing, 

destruction of rain forests, and climate change. The threat to their culture originates from the 

disregard of some of their human rights rather than the other way around. 

In sum, much more argument is required to show that the acknowledgement of the Full Set of 

human rights has these negative consequences.  

3.4.2 Charles Taylor’s Overlapping Consensus on Human Rights 

I start by putting Charles Taylor’s proposal for an overlapping consensus on human rights into 

context. His approach can be classified as what Charles Beitz calls agreement theories: “Agreement 

theories conceptualize human rights as standards that are or that might be objects of agreement 

among members of cultures whose moral and political values are in various respects dissimilar” 

(2009: 73).77 An important reason why agreement conceptions are appealing to many is that they 

seem to offer the best defence against the objection that human rights are unacceptably 

paternalistic (Beitz 2009: 84). Confining human rights to the contents of an intercultural agreement 

also seems to weaken, if not dismiss, the other two challenges just discussed: that the Full Set causes 

a loss of cultural diversity and corrodes communal relations. At a second glance, though, agreement 

conceptions face serious problems of their own. As argued above, cultures are not monolithic 

entities and some members of a given culture will disagree with the majority’s view concerning valid 

norms and values. Basing an intercultural agreement on the predominant belief system of each 

culture therefore does not protect against the danger of imposing values on people that they do not 

endorse. Moreover, agreement conceptions base the validity of norms on factual – real or potential – 

agreements. Any moral theory that wants to retain a critical standard cannot rely on mere facticity. 

Limiting oneself to investigating what people seem able or willing to agree on gets close to a 

descriptive theory of morality. In sum, relying on factual overlaps of various moral systems is very 

problematic.  

77 Beitz further subdivides agreement theories in “common core” and “overlapping consensus” conceptions 
(2009). Drawing on Michael Walzer and R.J. Vincent, Beitz defines the former as a set of standards that all 
cultures share and which constitutes the moral minimum. In overlapping consensus conceptions, on the other 
hand, human rights are not actually recognized by or contained in all moralities but form norms for global 
political life that are reachable from a variety of possibly incompatible positions. That is to say, they have a 
clear political purpose and it would be reasonable for members of all cultures to accept these norms (Beitz 
2009: 76). 
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I. 

Taylor avoids these obvious shortcomings and offers a more elaborated and nuanced version of an 

agreement conception (2008). The key idea is that people around the world come to an agreement 

on certain norms that ought to govern human behaviour. Similar to Rawls’ ‘overlapping consensus’ 

(2005: lecture IX), they would do so on the basis of very different underlying beliefs, i.e. different 

conceptions of the good (Taylor 2008: 405–6). Taylor’s idea is that cross-cultural criticism and 

dialogue will lead to a reinterpretation and reappropriation of present cultural norms. The dialogue 

will lead to a process of mutual recognition and understanding between members of different 

cultures. In the end an “unforced world consensus on human rights” will, or rather could, emerge 

(Taylor 2008: 246). Thus, Taylor moves beyond factual agreements and tries to sketch how people 

can agree on globally valid norms through reinterpretations of their respective cultures in light of 

criticism from the outside.  

Beitz, who labels this approach “progressive convergence”, criticizes that it remains to be seen 

towards which goal the various cultures will actually converge (2009: 94–5). He sees Taylor’s account 

more as a hypothesis about moral progress rather than a conception of human rights: “The most we 

can do is to imagine as sympathetically as possible how various worldviews might evolve” and to 

hope that they would evolve towards a human rights conception containing more than just some 

minimal rights (Beitz 2009: 94). The constructivist perspective, however, provides a different reading 

of Taylor’s approach. Taylor discusses several examples in which there is a seemingly stark contrast 

between the values of different cultures. He refers to strands in these cultures that aim at 

reinterpreting dominant understandings of certain values; for example, he cites voices pointing to 

the value of community in the USA that criticize increasing egoism as well as current reflections by 

Buddhist thinkers that back the case for civil and political rights based on the Buddhist values of well-

being and non-violence. He also argues that universally valid norms can and should be separated 

from the legal forms that give them force. In this way it is possible to account for differences in 

regional and cultural practices (Taylor 2008: 411–4). This idea resonates well with a constructivist 

account (see Section 3.2). Taylor concludes that members of very different cultures could agree on 

ambitious human rights norms if such moves of reinterpretation were made repeatedly (Taylor 2008: 

419).  

Although we do not know if these reinterpretations will actually take place on a sufficiently large 

scale, I do not think that Taylor just expresses a (vague) hope. What he says can be read as a 

description of a discourse-rational agreement on globally valid norms. Members of all cultures 

engage in a peaceful dialogue with the goal of mutual understanding. Discursively speaking it is about 
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the re-cognition of the other and inter-subjective role-taking. Discourse participants are forced to 

take the arguments of others seriously and to provide reasons for their own arguments. Arguments 

count, not military and economic power. Such discourse may very well lead to cultural 

understanding, reinterpretations of traditions and an ‘unforced consensus on human rights’. The 

conditions of an unforced consensus, however, are specified by a constructivist account as defended 

here. A truly unforced consensus must be based on the right to justification according to which every 

voice counts. Without the discourse-rational background the argument for a ‘progressive 

convergence’ towards human rights is either circular for it assumes what it is supposed to justify 

(namely human rights) or the process of reinterpretation will be distorted by power asymmetries and 

will lead to an arbitrary outcome. With the discourse-rational background the description of an 

increasing convergence on some universally valid key norms nicely illustrates a path upon which real-

world discourses come closer to the ideal speech situation.  

II. 

There is one important difference between Taylor’s approach and the constructivist account, though: 

while Taylor argues that a consensus is only possible if one allows for different background 

justifications of valid norms (2008: 418), the constructivist account insists on shared justifications 

(Forst 2011: 80–1). The difference between accounts that rely on shared justifications and those that 

do not is frequently stressed. At his point, talk of (dis)agreement on justifications is too superficial 

and it is insightful to discuss in greater depth what has (not) to be agreed upon. Like Taylor, Abdullahi 

An-Na’im argues that allowing for disagreement on justifications is a necessary condition to agree on 

a set of universally valid norms: “there is a need to develop an ‘overlapping consensus’ whereby the 

major cultural traditions of the world can agree on the principle of universality of human rights 

despite their disagreement on the rationale for such agreement” (1999: 319). At the same time, he 

points to problems of applying human rights when justifications are not shared. He points out that 

the human right not to be subjected to cruel, inhuman and degrading treatment or punishment 

(Article 5, UDHR) is neither defined nor further specified in the international human rights Charta. 

Given that “different human cultures significantly disagree about what is ‘cruel, inhuman or 

degrading’ […] the broad formulation of the right makes it meaningless as a test of what is acceptable 

or unacceptable from a human rights point of view” (An-Na'im 1999: 318). 

The problem An-Na’im points to can be illustrated with the following example: Party A, B and C agree 

to a right that stipulates the equal treatment of men and women. The reasons for doing so are very 

different though. A consents because by agreeing to the UDHR (that includes this right) she hopes to 

be in a better position to avoid external interferences in future and perhaps for other strategic 
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reasons. B consents because she interprets equality in purely formal terms. C thinks of equality 

between men and women in terms of real equality of opportunity (sensu Rawls). Now, in an 

international dispute on whether or not some other agent D violates this right and what to do about 

it, the conflicting background justifications will resurface.  

In case of a disagreement, discourse participants cannot refer to a common justification but will refer 

to their different comprehensive doctrines. That is to say, they will refer to (higher) truths rather 

than to the criteria of reciprocity and generality and therefore lack the means to settle the dispute 

(also see Bell 2006: 81). Without shared reasons (what Forst calls an “autonomous” moral 

perspective) the priority of the right over the good respectively cannot be justified, “for without it 

persons would not be sufficiently autonomous to be able to scrutinize and subordinate their ethical-

comprehensive value conceptions on the basis of justice if necessary” (Forst 2012: 93). In 

consequence, whenever disputes as outlined above emerge, norms and rights lose their action-

guiding role. A right stipulating the equality of men and women is worthless if we do not know what 

it implies in the real world. Without the shared justification human rights norms will be action-

guiding only in cases in which there is no disagreement; that is to say in cases in which there is a de 

facto consensus. This however falls back into an agreement conception that relies on factual 

agreements.78  

On the other hand, the constructivist account leaves room for some sort of disagreement. It claims 

that, when a conflict arises over how to interpret and apply norms, commonly accepted criteria are 

needed to affirm or reject rivalling interpretations. A commonly shared justification refers to a 

common perspective or criterion not to a single interpretation of human rights across all cultures 

(see Section 3.2). Taking up a common perspective does not require that discourse participants agree 

on the reasons to adopt this perspective. I thus think that it makes sense to distinguish between (dis-

)agreement concerning the source of the justification and the justification itself. If so, one can argue 

with Taylor that human rights can be justified out of various religious and secular outlooks but insist 

with Forst that this must be done from a common perspective that acknowledges the equal moral 

worth of all human beings.79 This acknowledgement, in turn, can be grounded in different ethical 

78 It should be noted that Taylor partially agrees with this position. He argues that at least after an agreement 
on norms out of different spiritual and philosophical outlooks “some attempt at deeper understanding must 
follow or the gains in agreement will remain fragile. […] Consequently, the bare consensus must strive to go on 
towards a fusion of horizons” (Taylor 2008: 420). And: “In some cases, mutual understanding can come after 
convergence, in others it seems almost to be a condition for it” (Taylor 2008: 426). Taylor is not explicit in this 
respect, but the “deeper/mutual understanding” and “fusion of horizons” seem to include an agreement on the 
reasons that ground human rights norms. Then, the remaining difference to constructivism refers to the point 
in time when an agreement on justifications is required. 
79 Similarly, Rawls stresses that the ‘overlapping consensus’ that citizens should aim for in a liberal democracy is 
“freestanding” (2005: 12). People reach consensus on principles of justice based on fundamental ideas of 
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beliefs. In a nutshell, the argument is that ‘agreement on justifications’ refers to agreeing on a shared 

perspective that constitutes the moral point of view and not to agreeing on why to take up this 

perspective.  

3.4.3 John Rawls’ Law of Peoples 

In The Law of Peoples Rawls defends a limited account of globally valid human rights. As Beitz 

summarizes “human rights are one element of a larger conception of public reason worked out for an 

international society of liberal-democratic and ‘decent’ peoples organized politically as states” (2009: 

96). Rawls refers to peoples rather than states for the latter are often seen as “rational, anxiously 

concerned with their power – their capacity (military, economic, diplomatic) to influence other states 

– and always guided by their basic interests” (2001: 28). States struggle for power, prestige and 

wealth (2001: 28). In contrast, a people is a group of individuals ruled by a common government, 

having a common conception of justice and bound together by sympathies (Wenar 2013). Also, 

peoples lack “traditional sovereignty” that includes the right to go to war in pursuit of a state’s 

rational prudential interest and grants it wide autonomy in dealing with its own people (Rawls 2001: 

25–6).  

I. 

The starting point of The Law of Peoples is the assumption that the international realm consists of 

many different peoples that can be grouped in five types: reasonable liberal peoples, decent peoples, 

outlaw states, burdened societies, and benevolent absolutisms (Rawls 2001: 4). 

Liberal peoples have three basic features: a reasonably just constitutional democratic government that 

serves their fundamental interests; citizens united by what Mill called ‘common sympathies’; and finally, 

a moral nature (Rawls 2001: 23). 

Concerning the “moral nature” Rawls says that liberal peoples are both reasonable and rational and 

that reasonable citizens cooperate on fair terms with each other (2001: 25).   

Decent peoples are non-liberal societies. Their institutions may be organized around a 

comprehensive doctrine or set of doctrines, the political system may be non-democratic and women 

as well as ethnic and religious minorities may not have full rights, e.g. in being excluded from public 

office (Rawls 2001: 64–67, 71–72). That is, from a liberal perspective decent societies do not treat 

person and society (persons are free and equal and the society is a fair system of cooperation). Although these 
ideas fit into and can be supported by various reasonable conceptions of the good (“comprehensive 
doctrines”), in the political, or public, sphere the ideas are presented and used independent of these doctrines 
(Rawls 2005: 144–5). They provide the common currency of discussion and the basis for agreeing on shared 
political norms despite (substantial) disagreement on the good (Rawls 2005: 164–5). 
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their members equally (Rawls 2001: 83). Still, decent societies share a conception of the common 

good and they do have a procedure of consultation which allows all members of society (including 

minorities) to give their opinion on current issues of legislation and other matters of public affairs; 

they have a “decent consultation hierarchy” (Rawls 2001: 71). Outlaw states, on the other hand, are 

not willing to comply with valid international norms. They are aggressive and dangerous and may 

violate the human rights contained in “the law of peoples” (Rawls 2001: 81). Liberal and decent 

peoples do not have to tolerate outlaw states but can counter their aggressive activities by means of 

economic sanctions and military attacks (Rawls 2001: 81). So called burdened societies are not able 

to comply with international norms, in particular with respect to duties vis-à-vis their citizens. 

Because of unfavourable climatic or economic conditions (or both) they lack the means to set up or 

uphold just (from a liberal point of view) or decent institutions. Regarding benevolent absolutisms 

Rawls merely says that they “honor most human rights, but because they deny their members a 

meaningful role in making political decisions, they are not well-ordered” (Rawls 2001: 63).   

Liberal and decent peoples together form the “society of peoples”. This society has an international 

basic structure that parallels the basic structure of institutions in a liberal society. And similar to 

individuals that agree on the norms that form the basic structure behind the veil of ignorance, 

peoples agree on the norms that govern the society of peoples. Taken together these norms form 

the ‘law of peoples’. That is, the society of peoples is not simply a collection of political states whose 

mutual relations consist of self-interested bargaining. Rather, members of the society have a “duty of 

civility requiring that they offer other peoples public reasons appropriate to the Society of Peoples 

for their actions” (Rawls 2001: 59). Outlaw and burdened states are not willing in case of the former 

and not able in case of the latter to adhere to the rules established in the law of peoples. Therefore, 

they are excluded from the society of peoples. However, the international community, that is liberal 

and decent peoples, is obliged to assist burdened societies in order for them to become well-ordered 

and join the society of peoples. This duty is Rawls’ greatest divergence from current international law 

and would require significant changes in the global order or at least in how powerful and wealthy 

states respond to global poverty and failed states (Wenar 2013).  

The law of peoples contains a list of universally valid human rights that liberal and decent societies 

can agree on. These include the right to life, personal liberty, personal property and equal treatment 

under the law (Rawls 2001: 65). In Rawls’ opinion, these rights cannot be rejected on the grounds 

that they are peculiarly liberal or express particular Western values for they are “not politically 

parochial” (2001: 65). Several rights that are listed in the international human rights Charta are 

excluded by Rawls, such as freedom of expression and association (UDHR, Article 19 and 20) as well 

as prohibition of discrimination due to race, sex, religion etc. (UDHR, Article 2) (2001: 80). Although 
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he argues that there is a human right to liberty of conscience, the liberty is not as extensive as in 

liberal societies and does not hold equally for all members, e.g. if a specific religion legally 

predominates in a society (Rawls 2001: 65). He also rejects UDHR Article 1  (Rawls 2001: 80).80 Rawls 

thinks that peoples would not agree on these more far-reaching rights because they are specific to 

the Western tradition and presuppose specific kinds of institutions (2001: 65). In Rawls’ theory, 

human rights have a practical function in that they form the criteria to define who is part of the 

society of peoples. Societies that honour them qualify as members and those that do not are 

excluded from it. At the same time, human rights determine in which cases forceful interventions in 

the internal affairs of a sovereign state by the international community are legitimate: they are, if 

and only if (some) human rights are violated (Rawls 2001: 80).81  

Obviously, Rawls does not want his theory to be subject to the criticism of being intolerant towards 

other conceptions of justice and of being unreasonably limited (2001: 59–60). He thinks that in 

different cultural contexts other conceptions of justice might be similarly or more reasonable than 

the liberal model defended by him for domestic purposes (Rawls 1971). He acknowledges this by 

including non-liberal conceptions of justice into what is considered to be reasonable or – in discursive 

terms – justifiable, and thereby hopes to avoid the challenges discussed above.  

Rawls’ conception of international justice in general and his limited concept of human rights in 

particular have been criticized for various reasons (for Forst’s critique see 2012: 230–235). Here, I will 

focus on two challenges that I consider most important. 

II. 

Rawls argues that those human rights are valid that liberal and decent peoples can agree upon. At 

the same time, these norms determine whether or not a society is part of the society of peoples. 

Therefore, non-liberal and non-decent societies are excluded from the start. “This presupposes that 

they are illegitimate but this is what is at stake” (Caney 2006c: 81). Rawls’ argument, however, is not 

necessarily circular (see also Beitz 2009: 98–101). If Rawls is able to offer convincing and 

independent reasons (i.e. other than that liberal and decent societies can agree on them) for why the 

rights comprised in the law of peoples are universally valid, he can justify that non-decent and non-

liberal societies are excluded from the contract. The list of human rights, then, reasonably limits the 

parties to the contract and, at the same time, the parties to the contract can agree on them. In this 

case, however, the argument is not that human rights are valid because decent and liberal societies 

80 UDHR, Article 1: All human beings are born free and equal in dignity and rights. They are endowed with 
reason and conscience and should act towards one another in spirit of brotherhood.  
81 To Rawls, forceful interventions range from diplomatic sanctions to military force (2001: 80). 
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can agree upon them but societies are either liberal or decent because they consent to a list of 

universally valid human rights.  

Indeed, Rawls tries to provide these independent reasons. The key criterion to determine the validity 

of human rights seems to be the value of social cooperation: adherence to the human rights 

contained in the law of peoples is a necessary condition for a system of social cooperation (Rawls 

2001: 68). To secure the stability of the society of peoples a shared basis of political justification is 

needed. Human rights provide a minimal standard both types of societies, decent and liberal, can 

agree upon, though each for their own reasons. Beitz points out that human rights have a “discursive 

function” and provide a standard of political legitimacy (2009: 99). This standard also helps to 

determine (il)legitimate interventions by the international community in sovereign states. Thus, the 

human rights endorsed by Rawls provide the conditions in which peoples can engage with each other 

peacefully.  

I agree with Caney that this is hardly convincing (2006c: 81–2). First, it is far from self-evident that 

cooperation should play this key role and Rawls does not deliver reasons to back up his premise. 

Caney’s cosmopolitan theory, for instance, provides arguments against the cosmopolitan theory of 

the early Beitz (1979) and Thomas Pogge (2008) who justify principles of global justice with the 

existence of a global cooperative scheme (2005b). Indeed, Beitz has later modified his approach and 

now claims that such principles hold independent of the existence of a cooperative scheme (1999). 

This is also in line with the basic right to justification that demands setting up a just basic structure if 

there is none. Whether or not people do in fact cooperate is not relevant. Second, the concept of 

cooperation is too thin and vague to bear the weight it is supposed to: it is far from clear which rights 

are required and which are not to sustain social cooperation (Caney 2006c: 82), at least as the term is 

used by Rawls. Perhaps, a specified concept of cooperation can fulfil this function. But first, Rawls 

does not provide any such specification and, second, one might argue that equal political liberties, 

excluded by Rawls, are required for a scheme to be truly cooperative (Caney 2006c: 82). Thus, Rawls’ 

account of human rights is ad hoc: he fails to provide convincing reasons why the society of peoples 

is based on these and not on more or less comprehensive rights.  

III. 

In The Law of Peoples, peoples rather than individuals agree on a just global order. But it is not clear 

why that should be the case. This is not only objectionable within a discursive framework in which 

every person has a right to justification, but also is in tension with Rawls’ domestic theory of justice 

that uses an individualistic framework as well. The abandonment of individualism at the international 
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level is – again – not justified by Rawls. He simply stipulates that peoples have to agree on norms 

governing the international realm.  

Similarly to agreement conceptions, Rawls’ proposal is vulnerable to the challenge it tries to avoid: by 

asking the elite of a society it is unable to ensure that a majority does not illegitimately impose its 

values on minorities. Rawls is explicit that decent societies do not have democratic institutions but 

decent hierarchical processes of consultation. The assumption that those groups in society that do 

not have full political rights are content with their limited possibilities to influence the legislative 

process is highly dubious. Anyway, it is better to ask the groups or individuals themselves (Caney 

2006c: 81) instead of just assuming that they agree with their current situation. This is inconsistent 

with Rawls’ own normative individualism (Tan 2004: 71). It is not so much that decent peoples must 

justify (defend) their forms of government to (against) members of other cultures; rather they must 

justify their norms of justice vis-à-vis members of their own society (see above). A global theory of 

justice (or morality) must take seriously the perspective of all members of a society. The law of 

peoples proposed by Rawls is not able to do that and arbitrarily gives power to speak for all members 

to de facto elites. To put it discursively, Rawls would have to justify his theory towards those persons 

that lack the Full Set of human rights in a decent society – and one wonders what reasons Rawls 

would have to offer them.  

To conclude this point, the general problem in The Law of Peoples is that Rawls apparently thinks 

that once we enter the international realm egalitarian liberals can consistently accept non-liberal 

ways of ordering society. As Kok-Chor Tan points out, Rawls confuses what liberals like him should 

tolerate and what not: they can (and must) tolerate non-liberal philosophical, moral and religious 

outlooks, but “the scope of liberal toleration does not and cannot extend to alternatives to liberalism 

itself” (2004: 79). Expressed in constructivist language, the argument is that although liberals should 

be neutral regarding different views on the good human life, i.e. ethical values, the toleration ends 

when these values contradict valid moral norms. Moral norms are based on the liberal commitment 

to normative individualism and the equal dignity of each person. In non-egalitarian hierarchical 

societies the equal dignity is not sufficiently accounted for. Saying that these societies are reasonable 

is not compatible with the liberal point of view (see Tan 2004: 82–3).  

For these reasons I claim that Rawls fails to justify his limited account of human rights. I now turn to 

Beitz’s proposal that advances some central ideas of Rawls.  

3.4.4 Charles Beitz’s Practical Conception of Human Rights 

According to Beitz, the basic insight in Rawls’ account of human rights is to frame the understanding 

of human rights by identifying the role that they play within discursive practices. This insight forms 
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the basis of his “practical conception”. He takes the doctrine and practice of human rights as found in 

international political discourses to construct a normative conception of human rights (Beitz 2009: 

102). His conception is thus silent on the nature or basis of human rights. For him, there is no prior or 

independent layer of fundamental rights that “can be discovered independently of a consideration of 

the place of human rights in the international realm and its normative discourse” (Beitz 2009: 102). 

To make sense of this claim, Beitz distinguishes between the conceptualization of human rights on 

the one hand and understanding the authority of human rights on the other hand. Regarding the 

former, human rights is the name of a collective political enterprise, a practice, with distinctive 

purposes and modes of action (Beitz 2009: 103). To grasp the nature of human rights one must 

understand these purposes and modes of action. Regarding the latter, Beitz’s conception does not 

take a stance and thereby allows for disagreement about the content and/or considerations that 

ground human rights. “This does not mean that we need no reasons to care about human rights – 

only that it is not part of the practice that everyone who accepts and acts upon the public doctrine 

must share the same reasons for doing so” (Beitz 2009: 104).  

This may seem very similar to what Beitz calls agreement conceptions that, too, are open to different 

ways of justifying rights. In contrast to agreement conceptions, Beitz does not want to describe what 

is actually common to all cultures nor to state common standards reachable by inference from the 

world’s cultures. Rather, he tries to carve out the “idea of human rights found in contemporary 

international practice” (Beitz 2009: 108) and to use this idea to construct an account of human rights 

that is independent of de facto agreements or commonalities between different cultures. 

I. 

Beitz’s conception has three elements (2009: 109). The first is that human rights are to protect 

urgent individual interests against “standard threats” to which they are vulnerable under “typical 

circumstances of life in a modern world order composed of states” (Beitz 2009: 109). According to 

the second element, human rights apply in the first instance to the political institutions of states 

(Beitz 2009: 109). To specify the duties state actors are under, Beitz draws on the tripartite 

distinction of duties developed by Henry Shue (1980: 60; see Section 3.2.2). The third element 

highlights the proximity to Rawls’ account: to Beitz, human rights are matters of international 

concern in that their violation provides reasons for action for “appropriately placed and capable” 

agents outside the state (2009: 109). This may be the case in particular when governments neglect 

their first-level responsibilities, namely the duty to respect the human rights of their citizens (Beitz 

2009: 109). Beitz then goes on to specify the circumstances when outside agents may act: first, the 

international community is supposed to hold states accountable for carrying out their first-level 
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responsibilities. Second, when a state lacks the capacity to satisfy human rights standards itself, 

outside agents with means to act effectively have a pro tanto duty to assist this state. Third, when a 

state fails to protect the human rights of its citizens because of a lack of will, capable outside agents, 

too, have pro tanto reasons to interfere with this state (Beitz 2009: 109). Beitz thus offers a two-level 

model: states are responsible to respect and protect the human rights of their citizens and, at the 

second level, the international community acts as the “guarantors of these responsibilities” (2009: 

108). 

In consequence, the human rights doctrine must be construed in a way so that an appeal to human 

rights can provide reasons for the world community to interfere in the domestic affairs of a society 

(2009: 106). Beitz does not explicitly clarify what he means by “interference” from the outside. From 

his further elaborations and due to his proximity to Rawls in this respect, one can infer that he 

understands it in a broad sense. That is, all those measures that aim at affecting the domestic affairs 

of a state qualify as interference. Taking this functional role of human rights in the international 

discourse as basic will inevitably constrain the content of a plausible doctrine as Beitz himself 

observes. According to him, the practical conception will exclude, for example, (i) the protection of 

interests “that would not reasonably be seen as worthy of protection by most members of existing 

societies”, (ii) values for which failure to secure them would not provide any intelligible reason for 

outside agents to interfere, and (iii) values whose deprivation cannot be remedied by the 

international community (Beitz 2009: 106). 

As said, this functional role of human rights is inspired by Rawls’ work. But why does Beitz limit his 

account to this restricted practical understanding of human rights? To Beitz, this understanding 

follows from the historical development of the contemporary international human rights Charta 

which he reconstructs in great detail. Given this development, his conception is appropriate and 

useful, he claims: “This conception of international human rights as public doctrine open to a variety 

of justifications is indispensable to a proper appreciation of its historical uniqueness” (Beitz 2009: 

21). To support his claim he cites the UNESCO committee’s final report on human rights. In its 

appendix, it explains that 

 [t]he philosophical problem involved in a declaration of human rights is not to achieve doctrinal 

consensus but rather to achieve agreement concerning rights, and also concerning action in the 

realization and defence of rights, which may be justified on highly divergent doctrinal grounds (UNESCO 

1948: 263, emphasis added).  
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II. 

My first point of criticism is that Beitz proposal to understand human rights primarily as criteria to 

assess legitimate interventions in the domestic affairs of a sovereign state is plausible only if ignoring 

the period before World War II. Beitz’s sketch of the history of human rights starts in 1945 and 

misses important aspects of the ‘idea of human rights’. The full history of human rights shows that it 

develops as an ongoing struggle for freedom from oppression. In 17th century Britain and 18th century 

France claims for human rights were made to object to despotism and tyranny. At the same time, 

they were claims to take part in the formation of the common will (volonté générale) and thereby to 

co-determine those rights that one is subject to (see Forst 2011: 61). As Michael Freeman puts it: 

“The concept of human rights is centrally concerned with the misuse of power. The social-scientific 

study of human rights should give priority to the primary centres of power and to the possible 

sources of resistance” (2011: 210). 

By focusing exclusively on how human rights where justified and codified in international law since 

World War II, Beitz makes a similar mistake as Rawls: his conception is too close to how human rights 

are used in real world politics. Thereby, he loses some of the critical power a conception of human 

rights can and should have. Beitz is certainly right that one important motivation for states to sign 

the UDHR was to prevent intervention in their internal affairs from the outside (2009: 21). But this is 

just one aspect of how appeals to human rights were made throughout history. I think that the key 

aim of human rights is not to form criteria to determine (il)legitimate interventions (see in particular 

Beitz 2009: 105, bottom), but to provide criteria to denounce illegitimate oppression of individuals 

and groups of individuals. Of course, human rights violations can be strong reasons to interfere in the 

affairs of a sovereign state and without doubt this is an important feature of the international human 

rights doctrine. But this does not mean that the key aim of human rights is to determine reasons for 

interference in other countries. I agree with Forst that the main viewpoint is not that of an outsider 

asking herself if there are sufficient reasons to intervene but rather that of an insider demanding 

from those in power to respect her rights and to give her a say in shaping the structure of society 

(see 2011: 74). 

III. 

Beitz worries that granting the Full Set of civil and political rights might open the floodgates to 

extensive politics of intervention by the international community. Although this fear is warranted, a 

possibility to protect against this danger is to set up legitimate international institutions that check 

whether or not an intervention is justifiable (Forst 2011: 74–5). In contrast, Beitz tries to avoid 

extensive politics of intervention by excluding rights that might justify too many interventions. To 
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Beitz, these are the right to democratic government and rights stipulating the equality of men and 

women. Regarding the former, Beitz argues that since societies differ in their political culture and 

since the public political cultures of democratic societies are distinctive in several respects, the 

arguments for democracy might not apply to societies lacking such a culture (2009: 180–1). Drawing 

on Joshua Cohen (1951), Beitz claims that if democratic ideas lack substantial resonance in the 

political culture of a society and if most people believe that the common good is best achieved 

through a system of consultation, an attempt to impose democratic institutions would violate the 

right to collective self-determination (2009: 182).  

Exploring this view further, Beitz asks why political inequality (in a non-democratic system) should be 

accepted. He argues that political inequality is legitimate if inegalitarian features express aspects of 

the common-good conception of justice. If the conception of justice is widely accepted in the society, 

“nobody will feel demeaned or insulted because they have fewer political opportunities than others. 

They will understand these inequalities as justified by the conception of justice they accept” (Beitz 

2009: 183). Beitz concedes that certain individual interests might be dangerously insecure without 

the protective leverage afforded by democratic institutions. But one cannot infer from this, he goes 

on, that it would be reasonable for outside agents to promote the protection of said individual 

interests in self-determining but non-democratic societies. And, 

since human rights must be both universal and action-guiding, the proper inference from the fact that 

there are circumstances in which the absence of democratic institutions would not generate (even pro 

tanto) reasons for outside agents to act is that the doctrine of human rights should not embrace such a 

right (Beitz 2009: 185). 

I will highlight three problems in Beitz’s argument for rejecting a right to democracy. First, Beitz 

refers to a society in which “most people believe that the common good is best achieved through a 

system of consultation” (Beitz 2009: 182). Since Beitz does not provide any example of a society that 

actually meets this description, one may wonder if such a society exists at all. At the minimum, it is 

questionable that individuals or groups with inferior possibilities to influence political processes do 

not feel demeaned. Regarding women’s rights Beitz himself notes that unequal treatment of women 

is justifiable if and only if “social conventions that make differential treatment seem unobjectionable 

are accepted by everyone, or if not, that social institutions make it possible for dissenters to avoid 

the restrictions they impose” (Beitz 2009: 192). But neither does he discuss whether this condition is 

met regarding political equality nor does he provide reasons why such a condition is not required in 

this case.  
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Second, Beitz argues that if non-egalitarian features express aspects of the common-good conception 

of justice that are widely accepted in society it would be wrong to intervene from the outside. 

However, the picture drawn by Beitz is not in contrast to insisting on full political rights for all 

members of society. Implicit in Beitz’s description is that almost all members agree to political 

inequality and this suggests something like an uncoerced agreement. If this is supposed to be more 

than a feigned consensus there must be some possibility for all members to approve of political 

inequality. Having a right does not imply that one must do something, it only implies to have the 

opportunity to do something. If some are happy to abstain from using their political rights, this does 

not mean that there are no such rights. In consequence, assuming that all citizens of a country freely 

agree on political inequality ipso facto presupposes that all citizens have a right to take part in setting 

up the basic structure of society. I thus claim that Beitz’s description of an ‘uncoercing politically 

inegalitarian society’ is based on the right Beitz argues against: the right to democratic government. 

Indeed, it does not follow from this right (at least on normative grounds) that all countries must be 

democratically organized. If all members would freely consent to another form of government and 

would have the opportunity to revoke their approval from time to time, other forms of government 

would be legitimate. Hence, Beitz’s argument is not able to challenge a right to democratic 

government.  

Third, and more generally, Beitz’s justification of the exclusion of democratic rights exposes the 

problems of a “practical account” in which determining reasonable interventions plays a key role in 

the justification of rights. I find it unconvincing that the fact or presumption that a lack of democratic 

institutions may not be a good reason to intervene from the outside means that there is no right to 

such institutions in the first place. Theories of justice and morality should determine what 

fundamental norms and rights there are, irrespective of the possibility to realize these rights under 

present non-ideal circumstances. The claim that a right does not hold for person A because outside 

agent C can do nothing to stop B from disrespecting A’s right seems rather odd. Beitz includes 

considerations of feasibility into the justification of basic norms. In that case, what ought to be and 

what people are entitled to as a matter of justice partially depends on the status quo and believes 

about how it can be changed. Instead, this should be a two-step procedure: first, a fundamental 

norm or right is justified and, secondly, possibilities to realize it are explored (in detail see Section 

8.2.3). 

This problem also becomes apparent in Beitz’s discussion of women’s rights. In a nutshell, he 

dismisses the case for unequal treatment of women because the underlying individual interests that 

rights are supposed to protect are too similar to justify unequal treatment of men and women (Beitz 

2009: 186–94). He goes on to note that in those societies that treat women unequally not only 
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changes in law and policy but also in patterns of belief and conduct are required. Changes in law are 

unlikely to be successful in securing their objective without corresponding changes in social practices 

(Beitz 2009: 186–94). But cultural changes cannot be forced from the outside. Beitz concludes that 

there is no effective strategy for outside agents that is not objectionably intrusive and that therefore 

the equal treatment of women does not qualify as a human right (2009: 194–5). Leaving aside what 

“objectionably intrusive” exactly means and whether or not there really are no effective strategies 

whatsoever, the equal treatment of women is rejected on ‘practical grounds’. As just argued, this is a 

highly unappealing feature of Beitz’s account of human rights. 

IV. 

Beitz’s conception allows for a disagreement about the considerations that ground human rights. But 

this is problematic for a common perspective or shared criteria to settle disputes is lacking (see 

Section 3.4.2). In consequence, human rights will only be action-guiding when conflicts over how to 

interpret and apply rights do not emerge; i.e. when different ethical doctrines converge and there is 

de facto agreement within the international community (see above). This would lead to a quite 

restricted practice and would bring Beitz’s approach close to agreement conceptions that he fiercely 

criticizes. 

On the other hand, and in contrast to agreement conceptions, Beitz does not ground rights on the 

partial overlap of different comprehensive doctrines. His aim is to reconstruct the normative content 

of the international human rights practice. 

We attend to the practical inferences that would be drawn by competent participants in the practice 

from what they regard as valid claims of human rights. An inventory of these inferences generates a 

view of the discursive functions of human rights and this informs an account of the meaning of the 

concept (Beitz 2009: 102, emphasis added). 

And: “We inspect the practice of human rights because we are interested in the way participants in 

this practice understand the practical inferences to be drawn from assertions about human rights” 

(Beitz 2009: 105). Moreover, he seems to aim at working out the normative content implicit in the 

speech acts of participants of the human rights discourse: “It [Beitz’s approach] would make explicit 

the kinds of linguistic commitments one would undertake if one were to participate in good faith in 

the discursive practice” (Beitz 2009: 106, emphasis added). 

Recalling his aim of constructing a human rights account that is independent of de facto agreements 

based on the “idea of human rights found in contemporary international practice” (Beitz 2009: 108) 

suggests that Beitz pursues a project similar to constructivists like Forst and Benhabib (2011). 
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Sympathy for the latter, I believe, also demands sympathy for Beitz’s “practical conception”. That is 

to say, my criticism does not so much concern the general ideas of Beitz’s approach but rather how 

he realizes them, namely by narrowly focusing on (il)legitimate interferences in the domestic affairs 

of sovereign countries and by following too closely how human rights are used in real world politics, 

thereby abandoning some critical potential. At the same time, when retaining the critical potential by 

spelling out the idealizing conditions gestured at (competent participants, valid claims, good faith, 

linguistic commitments), one may wonder in what respect his practical conception will differ from 

current constructivist human rights accounts. Be that as it may, I believe that honouring the 

idealizing conditions would result in accepting the Full Set of human rights, and the arguments set 

forth in this and the previous sections are supposed to reason this claim to the extent possible. I now 

turn to summarizing the findings of Section 3.4 together with the key results of the other sections. 

3.5 Concluding Summary 
Section 3.1 sketched the general structures of Forst’s constructivist theory. He starts from the basic 

assumption that humans are justificatory beings and adopts Habermas’ idea that those norms are 

legitimate that can successfully be justified in an ideal discourse. He modifies Habermas’ discourse 

theory by re-conceptualizing ‘approval by those affected’ as ‘justification vis-à-vis those affected’: 

every person has a right to receive a justification of norms that affect her – the so called basic right to 

justification. Forst wants to reconstruct the norms and principles that are contained in the practical 

entitlement to justification. A reasonable or acceptable justification is one that meets the criteria of 

reciprocity and generality. While generality means that the objections of anyone affected are not 

excluded, reciprocity means that one may not refuse the particular demands of others that one 

raises for oneself (reciprocity of content) and that one does not refer to ‘higher truths’ that are not 

shared (reciprocity of reasons). According to Forst, the basic right to justification together with the 

criteria allow for constructing a substantive conception of human rights. This step was retraced in 

Section 3.2. 

People are entitled to live in a society in which they themselves are the social and political agents 

that determine which rights they can claim and which rights they must grant. Therefore, human 

rights have a positive and a negative meaning. On the one hand, they raise objections to specific 

unjustifiable social developments and injustices, and on the other hand they are constitutive and 

constructive components of the common project of establishing a just society (Forst 2012: 213). Forst 

distinguishes between two analytical levels of a discursive construction of human rights: 

on the level of moral constructivism, a general conception of rights that no individual or state can 

legitimately withhold from others is justified; on the level of political constructivism, conceptions of 
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legal, political, and social structures need to be developed in which these general rights are concretely 

justified, interpreted, institutionalized, and realized […] in given social and historical contexts (Forst 

2012: 213). 

In this framework, rights can be justified along two ‘routes’: as the requirements that must hold in 

order to allow people to participate ‘as equals’ in the construction of a just basic structure and via 

substantive rights claims that cannot reasonably be rejected in a rational discourse. I then claimed 

that civil, political as well as social and economic human rights (which I called the Full Set of human 

rights) can be justified via both routes. In discussing possible justifications, it became apparent that, 

especially along the second route, substantive arguments are required that constructivism itself 

cannot provide.  

Section 3.3, therefore, discussed Caney’s well-being approach that offers a substantive human rights 

justification. Caney argues that every person has a basic interest in her well-being and that civil and 

political human rights are the best way to protect this interest. According to Forst, this does not 

provide a proper foundation of human rights because the approach invests substantive ideas about 

the good life that can reasonably be rejected by some and is thus no good for grounding globally 

valid norms. I first argued that this view is mistaken and that, in fact, Forst’s approach lacks sufficient 

content to provide a full justification of human rights. Secondly, I argued that it rather provides a 

proper foundation and understanding of human rights that Caney’s approach lacks. Therefore, I 

regard the constructivist and the well-being approach as complementary rather than rivalling 

approaches. Constructivism provides the foundation by offering a specific understanding of moral 

norms and human rights and by offering criteria to test substantive reasons and arguments. The well-

being approach provides these reasons and arguments. While the well-being approach functions as 

the generator of normativity, constructivism provides the framework and testing procedure to 

determine the validity of normative statements. Both are equally important and together allow for a 

more robust justification of human rights.  

Since I merely claimed at several instances that demands for the Full Set of human rights cannot 

reasonably be rejected, I addressed important counter-arguments to this claim in the second part of 

Section 3.2 and in Section 3.4. While Section 3.2 rejected arguments against social and economic 

rights, Section 3.4 discussed different arguments and approaches that would result in less 

comprehensive human rights accounts. I concluded that the human rights approaches investigated – 

Taylor’s ‘Unforced Consensus’, Rawls’ ‘Law of Peoples’, Beitz’s ‘Practical Conception’ – have 

shortcomings and should be rejected in this form. Modifying the approaches might be able to avoid 

the drawbacks as argued with respect to both Taylor and Beitz. But, in my opinion, these 

modifications would result in a broader list of valid human rights. I also discussed and rejected three 
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arguments that human rights pose an illegitimate form of cultural imposition. In general, the ‘cultural 

sensitivity’, so to speak, of constructivism must not be overlooked: it gives each and every one a say 

in determining what people themselves perceive as unjust, and the justification as well as the 

implementation of valid norms takes place in specific contexts and thus honours them. Ethical beliefs 

and values are not abstracted away but raised during the construction and actualization of the basic 

structure. The only qualification is that all members have an equal say in this matter for they are 

morally equals. Given that the substantive arguments in defence of the Full Set may be mistaken, 

constructivism wants to provide people with the means to raise their concerns. 

The demand for human rights 

is directed towards establishing a social structure in which the definition of the character of the culture 

and society, the determination of the appropriate treatment of its members, and the answer to the 

question of who deserves what are not merely entrusted to a specific segment of the community. The 

demand springs up where people ask for reasons, for the justification of certain laws, rules, and 

institutions […]; it arises where people believe that they are treated unjustly as members of their culture 

and society and also simply as human beings (Forst 2012: 209, emphasis in original). 

The constructivist-cosmopolitan claim is not that those struggling for human rights in contemporary 

hierarchical societies want or should redesign their societies according to the Western model. 

Rather, human rights provide a universal language of criticism and emancipation spoken by those 

who draw on an idea of mutuality that cannot simply be regarded as a hallmark of Western culture 

(Forst 2012: 212). 
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4. Human Rights and Future Generations  
Climate change is an intra- and inter-generational issue, because it will affect future people (Gardiner 

2006b). Against this, it has been argued that future people do not have rights or else that these rights 

do not generate obligations on present people. To investigate matter, I first discuss prominent 

arguments denying that there are (significant) duties towards future people grounded in their rights 

(section 4.1). I show that these arguments are unable to invalidate the far-reaching duties of present 

generations to mitigate the dangers associated with climate change. These arguments are general, in 

so far as they hold for different theories of justice and rights respectively. But one can also question 

whether the rights of future people can be justified specifically within constructivism, which focuses 

on reasonable justifications provided within real political discourses and therefore seems to exclude 

all those (human) beings that are unable to participate in the discourses. Section 4.2 therefore 

investigates how the rights of future people can be justified within a discursive framework in general, 

and within Forst’s constructivism in particular. Section 4.3 then briefly argues that stringent duties 

regarding climate change can also be justified without recourse to future people’s rights, and that 

the limited scope of Forst’s theory is not a drawback as far as (future) climate-related harm is 

concerned.  

4.1 Present Duties grounded in Future People’s Rights 
Chapter 3 argued that all human beings have certain inalienable rights. People living in the future, if 

and when they exist, will be human beings. As simple a thought as this is, it offers a prima facie 

justification for why human beings living in the future will have some (human) rights. On the other 

hand, however, there are important differences between the intragenerational and intergenerational 

contexts. All the arguments for and against certain rights discussed in the previous chapter were 

advanced in an intrangenerational context. If these arguments rely on properties not present in the 

intergenerational context, they may therefore be an insufficient basis for establishing the rights of 

future people. 

4.1.1 General Objections to the Rights of Future People 

Several arguments dispute the claim that future people will have rights. I will deal with these only 

briefly, because they are not widely accepted and profound rebuttals have already been provided by 

several scholars. Furthermore, rather than providing a comprehensive overview of the relevant 

literature I deal only with the main authors. These remarks will be sufficient in order to show that the 

objections to the existence of the rights of future people are hard to sustain.  

Ruth Macklin has argued that future people are merely possible people, for they do not currently 

exist and their existence is contingent on the developments which will result in their existence. She 
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further suggests that merely possible people do not have rights (1981: 152–3). This observation is 

correct (for a detailed treatment see Gosseries 2008: 453–4). However, the existence of some future 

people is virtually certain (Partridge 1990), and when merely possible people come into existence 

they ‘become’ (or: are) actual people. These actual people may very well have rights. The fact that 

future people are only possible people at present does not imply that they have no rights in the 

future, for their actual existence in the future is virtually certain (see also Bell 2011a: 106), and it 

would be reckless to act on any other basis than that they will exist (Caney 2006a: 270).  

Another argument very briefly discussed by Lukas Meyer stipulates that, if it is the case that future 

people have rights vis-à-vis present people, we would have to ascribe the right to come into 

existence to future people (2014). The argument concludes that, because the right to existence is 

deeply implausible, future people do not have rights towards present generations. However, if we do 

accept the principle that we are able in the present to violate the rights of future generations, we do 

not have to commit to the claim that it is their rights to come into existence that we violate (Meyer 

2014). The claim that person P’s right to subsistence is violated by action X does not presuppose that 

P has a right to existence. It only presupposes that when P exists P will have this right, and that this 

right can be violated.  

Both Meyer and Bell also discuss the following argument: even if we know that future people will 

exist, we do not know the identity of these people. There are thus no particular or identifiable people 

whose interest we can violate (assuming that rights are grounded in the person’s interests). Drawing 

on authors such as Joel Feinberg and Ernest Partridge, Meyer (2014) and Bell (2011a: 106) reject this 

argument by highlighting that we do not have to know the specific, partially genetically determined, 

identity of a person in order to ascribe a right to her (similarly Karnein 2015: 44–6). The plausibility of 

this reply is further illustrated by the debate surrounding the famous Non-Identity Problem (see 

Section 4.1.2). 

Another argument contends that future people do not have rights now, and concludes from this that 

present people have no duties towards them. As Robin Attfield argues:  

Something can have rights only if it would be possible for those rights not to be honoured or respected. 

But for many future individuals, both human and non-human, they will exist only in a future in which 

their needs are (say) satisfied, rather than in a different future, since most future individuals belong to 

one possible future only. Hence most future individuals do not have rights in the present. They may well 

have rights against their contemporaries when they exist, but if a moral theory is to be comprehensive, 

it must extend to the responsibilities of present agents concerning future parties, despite their lack of 

rights against agents who are currently alive (2013: 7–8). 
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Attfield’s implicit point seems to be that if person P has no rights at time t, we cannot violate P’s 

rights by an action performed at t for there are no rights at t that can be violated. Since duties are 

grounded in the rights of others, rights precede duties. There can be no duties if there are no rights. 

In this respect, Gosseries helpfully distinguishes between a ‘right-bearer contemporaneity 

requirement’ and an ‘obligation-right contemporaneity requirement’ (2008). The former is based on 

the principle that “when and only when a person will come into existence, she will have rights”, while 

the latter reflects the principle that “for an obligation to exist, its correlative right would already 

need to exist” (in detail see Gosseries 2008: 255–456). For Attfield’s point to be valid, he would have 

to defend both requirements. Attfield’s claim that rights precede duties makes sense if understood 

normatively: “Human rights come normatively ‘before’ (i.e., they justify) duties because effects on 

human interests come normatively ‘before’ (i.e., they justify) restrictions on actions that cause those 

effects” (Bell 2011a: 107). But the claim does not make sense if understood temporally: “[d]uties 

come temporally before human rights because actions come temporally before their effects” (Bell 

2011a: 107). Since the effects of actions can occur long after the action has been performed, the 

‘obligation-right contemporaneity requirement’ is unconvincing. Furthermore, accepting the ‘right-

bearer contemporaneity requirement’ does not undermine duties towards future people (Ott 2004a: 

90). To the extent that current actions will have (negative) consequences in the future, they affect 

rights that people will have in the future - and not today (see FitzPatrick 2007: 384; Moellendorf 

2014: 226).  

4.1.2 Parfit’s Non-Identity Problem  

I will now turn to an argument that is different from those previously discussed, for it does not 

question the fact that future people will have rights.82 It does question, however, the idea that the 

rights of future people are relevant in cases in which these people will have a lower level of well-

being than they could have possessed if present generations had acted differently. Given that climate 

change is expected to negatively affect many future people, claiming that these people will have 

certain rights often provides the basis for arguing that causing climate change is prima facie wrong. 

However, according to Derek Parfit’s so-called Non-Identity Problem (NIP) the rights of future people 

cannot provide this basis in a convincing way. I will discuss the NIP at some length, given that it is a 

prominent objection to duties towards future people, and it is relevant for how to define the goal of 

adaptation in Chapter 5 and for the ‘Beneficiary Pays’ Principle discussed in Chapter 6. 

82 Parfit’s Non-Identity Problem can also be used to argue that future persons do not have rights. Caney (2006a: 
267–8) discusses and rejects this argument that he ascribes to John Broome (1992: 33–4). 
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Parfit develops his argument on the basis that all people are contingent phenomena (1987: 351–2). 

The genetic characteristics of every person are determined in the moment they are conceived, and a 

conception at any other point in time would probably mean that another individual would have been 

born (Parfit 1987). Consequently, the course of actions in the past and present determines which 

individuals will live in the future. Parfit further relies on person-affecting moral principles, which 

suggest that a course of action can be morally wrong only if a particular individual will be harmed, i.e. 

made worse-off than she would otherwise have been (1983: 168). In an intergenerational context, 

Parfit’s considerations have drastic implications. If the current generation chooses a policy which 

results in a standard of living that is lower (a ‘depletion policy’) over an alternative which maintains 

the standard of living (a ‘conservation policy’), future individuals are not harmed by this decision 

(Parfit 1987: 361). Had the present generation opted for the ‘conservation policy’, different 

individuals would have come into existence. Thus, no specific individual is harmed: ‘since it will be 

bad for no one, our choice cannot have a bad effect’ (Parfit 1987: 363). As a result, people cannot be 

harmed by any action which at the same time is a necessary condition for their existence.  

The relevance of the NIP for the climate change case is obvious: ongoing high emissions levels will 

cause very harmful climate change in the future (see Chapter 1). The existence of most individuals 

living in, say, the 23rd century will be contingent on high GHG emission levels in previous centuries. If 

some of these individuals will be harmed by a climate-related event, one cannot say that 20th century 

emissions harmed them: according to the NIP, the emissions do not make them worse-off than they 

would otherwise have been. 

I. 

There is now an impressive body of literature on the NIP, its relevance, as well as potential solutions. 

Rather than depicting the debate surrounding the NIP in full, I will focus on whether the NIP 

undermines duties towards people living in the distant future.83   

Soon after Parfit’s first publications on the NIP, James Woodward argued that even if a person has 

not been made worse-off by an action, and indeed potentially even if they are made better-off by the 

action, she can nevertheless have been wronged by this action (1986; also Kumar 2003 and 2009). 

One of the examples Woodward offers in order to illustrate this argument is that of a black person 

being denied an airplane ticket on racial grounds and thereby avoiding death when the plane in 

83 In this Chapter, “distant future” refers to persons roughly living 200 to 400 years from now. This is to ensure 
that the debate is about non-overlapping generations (see also Section 4.3), and that present policy choices 
affect the identities and number of people living in the future.  
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question crashes. Although the person is better-off overall by having been denied access to the 

plane, she has nevertheless been wronged by the racist action.    

As Woodward indicates, Parfit himself would not object to this conclusion (1986: 807). Indeed, 

Woodward’s argument does not show that in the case considered by Parfit, namely the decision 

between ‘depletion’ and ‘conservation’ policies (1987: 362), the NIP is invalid. In the depletion vs. 

conservation example, as well as in the climate change case, actions are considered to be wrong 

solely due to their negative effects; there are no additional blameworthy motives in play. In the 

‘racist airline case’, the right not to be subject to racial discrimination has been violated. On the other 

hand, people also have rights not to suffer from certain bad effects – for example the right to life or 

to an adequate standard of health – which are relevant to both the depletion policy and the climate 

change cases. Woodward continues his argument thus: by choosing to pursue ‘depletion’ or similar 

policies we knowingly bring people into existence whose rights will, probably or inevitably, be 

violated (1986: 813, 821).  

If an alternative course of action is available that brings people into existence whose rights will not 

necessarily be violated, then choosing the depletion policy is wrong. Woodward goes on to argue 

that: 

[T]he sort of analysis I have been exploring explains the wrongfulness of the choice of the nuclear policy 

by focusing on the difference between the situation of the nuclear people under the choice of the 

nuclear policy (when they are killed, injured, etc.) and an (unattainable) baseline situation in which the 

nuclear people exist and these violations of their rights do not occur. This difference represents a loss 

which, arguably, one can coherently think of as happening to the nuclear people (1986: 817).84  

Against this, Lukas Meyer argues that comparing a person’s life with a counter-factual state of affairs 

in which this person could never have existed but other people would exist does not make sense 

(2004b: 26). I agree, at least if the aim of the comparison is to investigate which situation is better for 

this particular person. But while Woodward’s reference to a comparison of different (partially 

counterfactual) states of affairs of individuals weakens his overall argument, I agree with Caney 

(2006a), Bell (2011a) and others that a rights account can still dissolve the NIP.  

In order to possess certain (human) rights it is irrelevant which particular person one is (Peter or 

Jane); it suffices that one is a human being. Peter will have the right to an adequate standard of 

health independently of the contingencies leading up to his existence. And, as rightly noted by 

Woodward, this right can be violated by, for example, emitting excessive GHG leading to negative 

84 ‘Nuclear policy’ is here analogous to ‘depletion policy’. 
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climate change impacts. Making this claim does not require comparing Peter’s actual situation, in 

which he must endure harmful climatic changes, with a counterfactual situation without climate 

change. It simply demands that current generations do not adopt policies that will, in a foreseeable 

way, make future people unable to exercise some of their rights – whatever their identities happen 

to be (Caney 2006a: 268).85  

It is worth noting that very similar arguments have been put forward without explicit reference to 

rights. Konrad Ott, for example, distinguishes between personality and individuality (2004a). He 

argues that moral obligations not to impose harm on others are directed towards single persons, 

rather than collectives, and that these obligations are independent of the individual features of the 

respective person. In other words, person-affecting principles allude to single persons irrespective of 

the (genetically determined) individuality of these people (Ott 2004a: 88; similarly 2004b: 23; 

FitzPatrick 2007: 282–383). This argument presupposes that legitimate interests and/or rights to not 

be harmed are associated with the status of personhood itself, and thus hold for all persons. Like the 

rights-based argument, it establishes a threshold that all persons/humans are entitled to (see Section 

III). 

II. 

The plausibility of the rights-based reply to the NIP has been questioned on consequentialist grounds 

by several writers (see e.g. Smolkin's brief discussion 1999: 199–202), not least by Parfit himself. In a 

nutshell, Parfit’s argument is that a future person whose rights will be violated to some extent may 

nevertheless not complain about earlier generations’ choice of the depletion policy if she is aware 

that her existence is due to this very choice. Since she is glad that she exists, she will not regret the 

depletion choice as long as her life is still worth living: “If these people knew the facts, they would 

not regret that we acted as we did. If they were glad to be alive, they might [...] waive their rights.”  

But Parfit continues that: “since we cannot assume that this is how they would all react, an appeal to 

their rights may provide some objection to our choice” (Parfit 1987: 365).86 As we can therefore see, 

Parfit carefully avoids assuming that everyone would necessarily waive her rights in such a situation.  

Reiman suggests that, given Parfit’s view of the issue, his hesitancy is unwarranted (2007: 86). I 

agree, because the problem with Parfit’s argument in fact lies elsewhere. The NIP’s force derives 

from endorsing a retrospective point of view, and treating existence as a (fundamental) interest a 

person has (Finneron-Burns 2016). One can thus ask: is it really in your interest if things had gone 

85 Note that future persons may have all kinds of rights that they grant each other which we cannot foresee. An 
intergenerational rights-based approach should be restricted to rights we know with sufficient certainty that 
persons will still have in the future (similarly Smolkin 1999; Karnein 2015). 
86 A very similar argument is offered by Makato Usami (2011: 10). 
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differently, given that you would not exist in this (counterfactual) situation? However, Weinberg 

points out that it is quite reasonable for individuals “to take existence as the baseline of their 

interests since, without existence, they would never have any interests” (2008: 14). But never having 

interests in the first place cannot be contrary to one’s interest, for there is no ‘she/he’ for whom 

something can be considered good or bad (Weinberg 2008: 14). Nonexistence is not a deprivation, 

because no actual or real person is deprived of it (Weinberg 2008: 15).87 Therefore, when assessing 

our interests, it is warranted to simply assume existence and, perhaps, to regret some of the 

circumstances of our existence (Weinberg 2008: 14; also Cripps 2013: 17). The same point is made by 

Reiman: “since particular individuals only care about existing as those particulars once they already 

are alive, the argument that they would waive their rights fallaciously assumes that particular people 

have an interest before they are alive that they only can have once they are alive” (2007: 87–8). 

Existence is therefore not an interest in itself, but rather a necessary requirement for possessing 

interests (Finneron-Burns 2016).88 

If existence is presupposed, rather than being one of the factors taken into account when assessing 

policies or principles, waiving rights becomes implausible. This is highlighted by contractualist 

arguments, based on Rawls and Scanlon respectively. Reiman adopts a Rawlsian framework to argue 

that people in the original position “will insist that it is unjust to make the price of some particular 

individual’s existing that that person waive his or her right [...] A person waiving a right in the face of 

an unjust threat of not existing, however, does not make a free and morally binding choice” (Reiman 

2007: 88).89 In drawing on Scanlon, Elizabeth Finneron-Burns argues that choosing a ‘depletion 

policy’ over a ‘conservation policy’ cannot reasonably be justified to future people, and furthermore 

that these could reasonably reject such justifications (2016). Given the proximity of Scanlon’s 

contractualism to Forst’s constructivism, I discuss her argument in slightly more detail.90  

Since one cannot know which particular individuals are created by adopting very general policies, 

choosing a ‘depletion policy’ cannot be justified with reference to the creation of particular 

87 “All interests are contingent upon existence (at some point), otherwise there is no real subject for interests. 
Since only beings that exist at some point have interests, merely possible people don’t have interests. 
Therefore, they cannot have an interest in existence per se, no matter how wonderful their existence would be, 
hypothetically. Consequently, when we seek to protect the interests of future people, existence must be 
assumed; otherwise, there are no interests to protect” (Weinberg 2008: 9). 
88 Elizabeth Finneron-Burns provides two additional reasons why it does not make sense to treat existence as 
an interest (2016). First, and related to the above, it is incoherent because it requires people to assume an 
unreal standpoint, non-existence, that no one can occupy. Second, it is impractical because any general 
principle or policy will affect people who exist and could thus be rejected by those whose interest in existence 
is ignored.     
89 The implicit unfairness contained in Parfit’s argument is also highlighted by Auerbach (1995: 157). 
90 The core principle of Scanlon’s contractualist theory is that: “An act is wrong if its performance under the 
circumstances would be disallowed by any set of principles for the general regulation of behaviour that no one 
could reasonably reject as a basis for informed, unforced, general agreement” (1998: 153; emphasis added). 
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individuals (Finneron-Burns 2016). Neither can the choice be justified by referring to present people’s 

own gain, for this arbitrarily promotes their well-being at the expense of future ones. Instead, 

present people knowingly deprive future people of the opportunity to lead decent lives and thereby 

disregard their entitlements to such lives. Their choice of depletion over conservation could thus 

reasonably be rejected by the depletion people, whether or not the depletion people actually do so. 

Scanlon’s theory is not about what people would reject but what they could reasonably reject 

(Finneron-Burns 2016).91 

III. 

As we  can see, the rights-based view is not vulnerable to the NIP because duties towards future 

people are grounded in the rights these people will have in the future, and these rights are 

independent from individual characteristics.92 They thus establish a certain threshold to which 

everyone is entitled to. In this work, the threshold is defined by the Full Set of human rights. Even if 

some individuals would want to waive their rights in retrospect in order to exist, as suggested by 

Parfit, rights violating policies cannot reasonably be justified on these grounds. However, such 

threshold conceptions face problems of their own. Lukas Meyer developed a seminal 

(intergenerational) threshold conception that addresses them. I will briefly introduce key aspects of 

this conception and then defend it against further critiques.  

Human rights can be understood as allowing people a certain level of freedom and providing them 

with the crucial means to achieve important goals. Although harm is usually conceptualized 

counterfactually – being worse-off than one would have otherwise been – it can also be understood 

in absolute terms: someone is harmed when she is pushed below a given threshold, although this 

threshold can of course be specified in different ways (Meyer 2004b: 23). In the intergenerational 

context, counterfactual notions of harm are vulnerable to the NIP (Meyer 2014).93 This is different for 

the ‘threshold conception of harm’, according to which an action harms someone if the agent 

thereby causes that person to be in a sub-threshold state (Meyer 2014). The threshold notion, 

91 I suspect that, in Forst’s terminology, the (hypothetical) justification of ‘depletion’ would violate the criterion 
of reciprocity of content - “no one may refuse the particular demands of others that one raises for oneself” 
(Forst (2012: 6). Also see Section 4.2. 
92 Makoto Usami argues that a rights-based view cannot circumvent the NIP (2011), but he only considers 
rights-based arguments offered by Jörg Tremmel (2013) and none of the arguments brought forward above. A 
different rebuttal of the NIP is offered by Ernest Partridge (2002). 
93 This holds true for both the “diachronic” as well as the “subjunctive-historical” notion of harm. The former is 
defined as “[a]n action (or inaction) at time t1 harms someone only if the agent causes (allows) this person to 
be worse off at some later time t2 than the person was before t1”, and the latter as “[a]n action (or inaction) at 
time t1 harms someone only if the agent causes (or allows) this person to be worse off at some later time t2 
than the person would have been at t2 had the agent not interacted with (or acted with respect to) this person 
at all” (Meyer 2014). 
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however, is problematic in the intragenerational context. Actions commonly considered to be 

harmful - i.e. when one is made worse-off without thereby falling below the threshold (either 

because one is still above it after the harmful action occurs or was already below it before) – are not 

harmful according to the threshold conception (Meyer 2004: 27–8).  

Meyer addresses these problems by developing a conception of harm that combines the threshold 

conception with the counterfactual understanding (he calls it the “disjunctive notion of harm”):  

An action (or inaction) at time t1 harms someone only if either […] the agent thereby causes (allows) this 

person to be in a sub-threshold state, and, if the agent cannot avoid causing harm in this sense, does not 

minimize the harm; or […] the agent causes this person to be worse off at some later time t2 than the 

person would have been at t2 had the agent not interacted with this person at all (Meyer 2014). 94  

If the harmful action is not at the same time a necessary condition for the existence of the harmed 

person, harm is interpreted according to the counterfactual (‘subjunctive-historical’) understanding. 

If this understanding is not applicable, and the action is a condition for the individual’s existence, 

then the threshold conception holds, and is supplemented with a minimization imperative (Meyer 

2004b: 28). The latter implies that, if one cannot avoid causing the person to exist below the 

threshold, one ought to choose the action that brings them as close as possible to obtaining the 

threshold (everything else being equal).  

The threshold conception of harm is able to invalidate many arguments that deny substantial duties 

towards (remote) future people based on the NIP.95 Meyer’s approach has been challenged by Usami 

(2011). In reply to Meyer’s interest-based defence of the rights of future people, Usami argues that 

rights are not solely determined by the interests of future people, and that future people will not 

have all the rights that people have today (Usami 2011: 5). While this may be correct, it does not 

refute Meyer’s argument. It is sufficient that future people have at least some rights that can be 

violated by today’s actions (see Section 5.2.1), and Usami does not attack the view that future people 

will have (some) human rights.   

A more nuanced challenge is developed by Yogi Hendlin (2014). He argues that threshold 

conceptions in general face a problem of uncertainty regarding future developments that has not 

been sufficiently acknowledged. Usually, conceptions of intergenerational justice try to establish a 

94 Meyer offers a more detailed and nuanced wording of the first condition that is not relevant for the 
discussion in this work. 
95 Boonin, for example, argues that choosing a ‘depletion policy’ does not harm future persons. His claim is, 
among others, based on the premise that “If P’s act harms Q, then P’s act makes Q worse off than Q would 
otherwise have been had P not done the act” (Boonin 2008: 132). He does not, however, consider any 
threshold conception of harm (Boonin 2008: 137–9). 
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certain threshold of goods, resources and so forth, that is to be passed on to future generations. That 

is, they try to determine what is considered to be an intergenerationally just bequest. When doing 

so, however, these approaches face substantial epistemic limits: whether or not a certain bequest is 

sufficient to meet future generations’ needs depends on many complex factors, and there is 

substantial uncertainty regarding the future development of these factors. Thus, rather than 

determining a certain minimum threshold that is to be sustained, one should avoid causing 

foreseeable harm to future people (Hendlin 2014: 22–4).96 Hendlin explicitly includes Meyer’s 

sufficientarianist threshold conception in his critique.  

This, however, is unconvincing. While Hendlin is correct in noting the problem of uncertainty for 

approaches that try to determine a just bequest, his critique does not apply to approaches that 

determine what people are entitled to in terms of rights, capabilities or well-being.  The reason is 

that the latter type of approach leaves open how much ought to be bequeathed to future 

generations in order to meet these entitlements. Actually, Hendlin’s claim to focus on avoiding 

foreseeable harm is based on a threshold view. Since future people will have certain rights, current 

agents are obliged not to undertake actions that will in any foreseeable way violate these rights. 

Thus, Meyer’s threshold conception (or similar approaches) built the normative foundation on which 

Hendlin’s argument rests, rather than being challenged by it. The general problem of Hendlin’s 

argument is that he does not distinguish between what might be called ‘ends threshold conceptions’ 

and ‘means threshold conceptions’: the former determine a threshold of ends that future people are 

entitled to, whereas the latter determine a threshold of means that ought to be bequeathed to 

future people. His critique applies to ‘means threshold conceptions’ but not to ‘ends threshold 

conceptions’. 

IV. 

Meyer develops a complex harm conception containing both counterfactual and threshold notions. 

This is warranted because different notions are required in different types of cases. The 

counterfactual notion is very helpful in the intragenerational context but not in certain 

intergenerational cases. The opposite is true regarding the threshold notion, which is useful for 

intergenerational cases but does not capture many ordinary cases of (intragenerational) harm 

infliction, such as slapping someone in the face. The NIP is important for highlighting the limits of the 

counterfactual notion. However, in cases where the counterfactual notion does not apply (i.e. when 

the harmful action is also a necessary condition for the harmed person’s existence) the threshold 

notion of harm can be used. The threshold notion suffers from the drawback that it ignores harm 

96 As far as I know, the argument to focus on harm avoidance was first made by Daniel Callahan (1981). 
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infliction that does not involve the crossing of the threshold. It remains an open question though, 

whether this is a drawback in the intergenerational context in which the threshold notion is 

supposed to be used. ‘Face slapping’ and similar cases of harm infliction are impossible in the 

intergenerational context, and therefore it is not a problem that the threshold notion does not 

capture them. 

Parfit, in contrast, maintains that the threshold notion will often not yield the morally correct answer 

in intergenerational cases in which the counterfactual notion does not apply. Suppose that present 

people face a choice between policy A and policy B. People that live in the future as consequence of 

either A or B would all be above the threshold, but the A-people would be substantially better-off 

than the B-people. While the threshold conception is indifferent between both policies, Parfit claims 

that policy A is the right choice morally and, given that the threshold conception does not capture 

this, he repeats his claim stated in Reasons and Persons (1987) that the threshold notion of harm 

“cannot wholly solve the Non-Identity-Problem” (2011: 242).97  

I tend to disagree with Parfit. In his examples, he simply assumes that the distant effects of present 

policies are foreseeable to such an extent that one can actually choose between bringing about the 

A-people or the B-people. I doubt that this kind of foresight is available to inform any real world 

policy decisions. How the lives of people in 200 years will be depends upon numerous factors outside 

the influence of present generations. What present generations are capable of is undermining the 

conditions to live well for many future people. The impacts of such policies, however, very likely will 

push some future people below a reasonably defined threshold.98 That is to say, it remains to be 

shown that it would be possible to adopt a policy that is: (i) general enough in order to have a 

significant influence on who will exist in the future, (ii) negatively effects these future people without 

pushing them below the threshold, and (iii) has this effect in a sufficiently foreseeable way to be 

relevant to present policy deliberations. If no such case exists (e.g. due to inherent epistemic 

limitations), the drawback of the threshold conception remains a hypothetical worry that is not 

relevant for any applied cases.  

97 In On What Matters Parfit therefore rejects personal reasons that refer to the reasons specific individuals 
have and argues that one should allude to impartial reasons that evaluate decisions, such as those between 
policy A and B, from an impartial view (how well will the A- and B-people respectively be?) rather than from a 
personal view (how well will Peter be if policy A and B respectively is chosen?) (2011: 235–43; see also 
Finneron-Burns 2016).  
98 I am sympathetic to Hendlin’s proposal for a via negativa approach to intergenerational justice (2014). 
Rather than thinking about how to make the lives of distant future people go well, we should focus on avoiding 
polices that are likely to undermine the conditions that will enable most future people to have good lives 
(Hendlin 2014: 22-26).   
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I will not further substantiate this claim here, as I will argue in Chapter 5 that anthropogenic climate 

change violates the human rights of some present and many future people. If this argument is 

convincing, the rights-based approach adopted in this work condemns policies leading to excessive 

GHG emissions – contrary to what Parfit’s brief remarks on this issue seem to suggest (2011: 233–

4).99 Therefore, the NIP does not undermine duties vis-à-vis future people to mitigate the dangers 

associated with anthropogenic climate change. This is all that needs to be shown in the context of 

the present discussion.  

4.2 Rights of Future People in Discursive Approaches 
In the above section I discussed and rejected arguments disputing either that future people will have 

human rights or that the future rights of future people constrain current actions only negligibly (if at 

all). As suggested in the introduction, however, one can also question whether discursive approaches 

in general and Forst’s constructivism in particular are able to ground the rights of future people. 

Indeed, such approaches seem particularly ill-suited to deal with matters of intergenerational justice.  

In both Habermas’ and Forst’s theories, the validity of a norm is based on its justifiability, that is to 

say on whether it can be justified – or cannot reasonably be rejected – in a rational discourse  vis-à-

vis all those affected by it. According to Forst, taking the moral point of view means recognising other 

human beings as subjects endowed with reasons, that one owes certain reasons. Therefore, one 

ought to justify one’s action towards others to the extent it affects them (see Section 3.1). In the 

deliberation about valid norms and rights, all entities are excluded that are not endowed with reason 

and therefore not able to reason. Given that future people are unable to be part of the present real 

world discourses in which norms are to be justified, it is far from clear that they have moral standing 

or are legitimate holders of rights. Not surprisingly, perhaps, both Habermas and Forst have largely 

avoided the topic of intergenerational justice so far.  

4.2.1 Hypothetical Justification 

Let us start with a brief look at discourse ethics. Making an assertion, e.g. that X has the right to Y, 

means raising a claim to validity. Claims to validity are not raised only vis-à-vis those that incidentally 

happen to be around when the assertion is made, but towards all those affected by it. If one raises a 

claim that is supposed to be universally valid, it contains the implicit presupposition that it can be 

justified towards all individuals endowed with reasons. This includes future individuals, to the extent 

99 Parfit also suggests that “if we appeal only to such claims [about the rights of future people] we shall have 
false beliefs about what we ought morally to do. We shall be led to ignore the fact that, if we had acted 
differently, the people who would have existed later would have had better lives. […] If everyone always acted 
in such ways, each new set of people would live worse lives. The world would be slowly wrecked” (2011: 242). 
However it is hard to see how this will come about, bearing in mind that rights are supposed to provide an 
absolute threshold below which no one ought to fall.   

104 
 

                                                           



C. Baatz  Compensating Victims of Climate Change 

that they, too, will be endowed with reasons (Unnerstall 1999: 302). That is, my claim to validity is 

based on the presupposition that I am able to justify it in a hypothetical discourse that includes 

future individuals. However, in order to verify whether a given norm or assertion is indeed valid, 

hypothetical consent is not sufficient (Unnerstall 1999: 302). As repeatedly stressed by Habermas, 

agents must strive for justification within real discourses (1991b).  

Individuals born after my death cannot consent to any of my claims and they cannot raise any claims 

vis-à-vis me. Thus, discourse ethics in itself does not imply that future individuals ought to have 

rights. If future individuals “cannot be moral agents at present, discourse ethics must treat the 

question of the consideration of their interests as a question that can only be answered as a subject 

of real discourses” (Unnerstall 1999: 303).100 That is, present individuals must reason about whether 

or not future individuals ought to have rights and what rights these are. In the process of reasoning, 

discourse participants can, of course, draw on substantial arguments, ideas and principles from other 

normative theories. However, a moral duty to respect the rights of people that will be born after the 

participants of present discourses have died can only be the outcome of a real discourse (Unnerstall 

1999: 303). Such a duty cannot be established by discourse ethics itself. Discourse ethics is not what 

might be called a ‘deductive ethics’, meaning that it is impossible to deduce any substantive 

principles from (D) and (U) – including the future rights of future people.  

Forst’s discourse-based theory of justice faces a similar problem, given that norms and actions 

affecting future people can only be hypothetically justified towards them and this does not seem to 

suffice. On the other hand, Forst argues that every human being disposes of the universal right to 

justification (2012: 5). If so, future people will hold this right if and when they exist. But what does 

this mean for present policies, e.g. those leading to excessive GHG emissions? 

In Section 3.1 I mentioned that, according to Forst, rules and norms are legitimate if they can be 

justified towards those that are subject to them. Future people will be affected by current norms and 

actions, for instance by those (not) regulating GHG emissions. This fact seems to call for a – 

hypothetical – justification of these norms to future people. But future people cannot make use of 

their right to justification. More precisely: they do not have this right until they are born and are 

capable of reasoning. It is helpful to reconsider Forst’s distinction between moral and political 

constructivism (Section 3.2). Moral constructivism specifies what rights there are in moral terms, and 

that moral persons owe each other the adherence to these norms. Only those claims that meet the 

criteria of reciprocity and generality qualify as justified moral claims to rights. Political constructivism 

refers to the collective and discursive construction and establishment of the basic social structure 

100 Translation: CB. 
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necessary for a political community, which is an autonomous achievement of the members 

themselves. 

As far as moral constructivism is concerned, policies ought to be justified in a hypothetical discourse 

with future people to the extent they will be negatively affected by them. If the argument put 

forward in the previous sections is correct, it is difficult to think of a justification of the ‘depletion 

policy’ that meets the criteria of reciprocity and generality.101 The policy can neither be justified with 

reference to creating particular individuals, because this is impossible, nor with reference to one’s 

own gain, because the policy would arbitrarily benefit oneself at the expense of others (see above, 

and also Finneron-Burns 2016). Arguing along these lines would violate the criterion of reciprocity of 

content, because present people’s demand a level of well-being for themselves which they deny to 

future people. More generally, arguments granting human rights to present but not to future people 

either violate the reciprocity criterion or contain flawed premises such as those discussed above.102 

Nor can duties related to these rights be ignored if one assumes, as Parfit does, that future people 

will waive their rights. Thus, ‘depletion’ or any other policy that harms future people (according to 

the threshold understanding of harm) could only be justified by ignoring their hypothetical objection, 

but this would violate the criterion of generality. 

Within Scanlon’s theory, the unsuccessful hypothetical justification of such policies is sufficient to 

establish that they ought to be abandoned. This is different from Forst’s theory. He argues that the 

moral justification of norms and principles must take place in real, historically and culturally situated 

discourses. Moral constructivism is integrated with political constructivism: both procedures are 

intertwined and cannot be neatly separated from each other (Forst 2012: 218; Section 3.2). Citizens 

actively (re-)construct the rights they grant each other in real political processes, in which future 

people cannot take part. On the other hand, future people affected in a foreseeable way by norms or 

policies need not necessarily be present themselves in these processes. Arguments against harming 

future people can also be debated by present people and eventually agreed upon. Indeed, claims 

that future people have rights and that these rights will be violated by present policies are repeatedly 

made in both academic and public discourse. If these claims are cannot be reasonably rejected in a 

rational discourse, the policies ought to be abandoned. 

101 Generality means that the objections of anyone affected are not excluded, while Reciprocity means “that no 
one may refuse the particular demands of others that one raises for oneself (reciprocity of content), and that 
no one may simply assume that others have the same values and interests as oneself or make recourse to 
‘higher truths’ that are not shared (reciprocity of reasons)” (Forst 2012: 6) (see also Section 3.2). 
102 Although very hard to imagine, it might be the case that in the future an argument will be made that denies 
the future rights of future persons without making recourse to higher truth (reciprocity of reason) or morally 
arbitrary circumstances (reciprocity of content), and without being flawed regarding the premises, concluding 
structure and so on. Until then, I consider the above claim to be valid. 
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In sum, the rights of future people and associated duties can be justified within Forst’s theory, but 

only as a result of real world discourses; that is, as a result of their moral and political construction. 

The theory itself does not contain such rights. However, the standards set by the theory do suggest 

that the human rights of future people cannot be reasonably rejected. Actually showing this requires 

substantive arguments such as those outlined above; and these must be proposed in real debates as 

done herewith.103 

4.2.2 Justifying Obligations Towards non- (or not yet) Reasoning Beings 

At this point, it is worth turning to an argument developed by Micha Werner on why discourse ethics 

is not committed to anthropocentrism (2003).104 Werner’s argument is important at this point for 

three reasons. Firstly, a moral theory (in contrast to a theory of justice) that excludes some human 

and all non-human beings from the realm of morality should be rejected.105 Secondly, Werner’s 

argument draws on the interests of potential members of the moral community. This lends further 

support to my above claim that interest-based accounts complement the constructivist framework. 

Third, the argument offers a direct justification for why harming future people is wrong.  

The starting point for Werner’s argument is the question of whether discourse ethics is an 

anthropocentric moral theory that is unable to provide entities other than (reasonable) human 

beings with intrinsic moral value. Discourse ethics aims to show that by engaging in a rational 

discourse one has already consented to some kind of norms (presuppositions of argumentations). If 

one recognises another person as a participant in a discourse, this implies a certain kind of moral 

respect; we recognise her as someone who is entitled, like us, to raise claims to validity and to 

criticize the actions of others (Werner 2003: 59). As stated above, it would be contradictory to limit 

the moral community to all those entities that I happen to argue with at the moment, or that I am 

willing to argue with. Rather, all entities capable of reasoning are part of the moral community that is 

formed by the human capacity to engage in argumentation. Thus, according to discourse ethics, all 

entities endowed with reason are part of the moral community.  

But discourse ethics does not show that entities not endowed with reason (in short: non-reasoning 

entities) are included in the moral community. Indeed, the so called ‘reflexive’ arguments106 that are 

103 At least, this is how I understand Forst’s theory. If hypothetical justification suffices, his approach comes 
closer to Scanlon’s (which Scanlonians might applaud, but Forst probably does not). 
104 This view also has been defended by other scholars, notably by Ott (1997; 1998; 2008a). 
105 I will not defend this premise here. For a recent Kantian argument in favour of non-anthropocentricism see 
Svoboda (2015). For a detailed analysis of Habermas view on whether to include non-human beings in the 
moral community see Hendlin and Ott (2016). 
106 Reflexive arguments (try to) demonstrate that arguing for a certain principle, maxim or norm results in a 
performative self-contradiction because it infringes the conditions of the justificatory practice itself ( Werner 
(2003: 50). In contrast, ‘non-reflexive’ or ‘simple’ arguments dispute or defend principles on the grounds that 
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used to ground and justify discourse ethics cannot justify including non-reasoning entities in the 

moral community (Ott 1998). It might be the case, though, that these entities are included based on 

non-reflexive arguments; that is to say, as an outcome of discourses in which these non-reflexive 

arguments are brought forward (Werner 2003: 62). It is important to note that the identity of those 

participating in the discourse does not predetermine the question of who is a member of the moral 

community. Rather, the concept or morality and its meaning can be, and indeed ought to be, part of 

what the discourse is about (Werner 2003: 76). Debating these questions only presupposes a 

communicatively reconstructable ethical framework, that discourse ethics tries to spell out based on 

the presupposition of argumentation (Werner 2003: 76).107 

That being said, the question remains how (or why) to include non-reasoning entities in the moral 

community. A first possible solution is to represent these entities via advocates in the political 

discourse. The comatose may be represented by their relatives, whales by the NGO Sea Shepherd 

and so on. This proposal raises a host of questions. These do not have to be dealt with here, though, 

because using advocates is not a solution at this stage. Using advocates makes sense when it has 

been determined who is part of the moral community. However, this is the very thing we are trying 

to figure out (Werner 2003: 63). 

A second possible solution is the so called ‘potentiality argument’, that tries to justify including non-

reasoning entities in the moral community by referring to their present capability (‘Vermögen’) to 

become reasoning in the future (Werner 2003: 59). While the argument works well regarding infants, 

it does not in the case of those entities that cannot become reasoning during their remaining lifetime 

(e.g. a mentally handicapped person or a tree).108 However, the argument highlights the fact that 

some entities incapable of reasoning at present may be able to reason at some later stage. By turning 

this observation around, Werner develops the following argument:  

All entities able to reason are also potentially ‘non-reasoning’ entities. All moral agents can lose their 

ability to reason due to accidents, illness and the ageing process without losing their ability to sense 

they cannot be accepted by all affected (Werner 2003: 50). Werner (2003: 50) also point out that this is similar 
to Kant’s distinction between maxims that cannot be thought of as a general law and those that can but that 
one cannot will to be a general law (1968: 4:424).  
107 The framework does exclude non-reasoning beings. However, excluding non-reasoning beings from the 
reasoning about the meaning of morality and the limits of the moral community seems very unproblematic. It 
is impossible to include them. I am indebted to Toby Svoboda for raising this concern. 
108 Taking into account science fiction scenarios that entail significant enhancement capabilities would enlarge 
the group of potentially reasoning entities significantly. While I think that, for this reason, it makes sense to 
only include entities in the moral community where the probability to be reasoning in the future is above a 
certain threshold, I leave this issue to proponents of the potentiality argument. I am, again, indebted to Toby 
for urging me to be more specific about the kind of potentiality I am concerned with. A “second level” 
potentiality argument, according to which all entities are part of the moral community that belong to a species 
whose members are reasonable, is unconvincing (in detail see Werner 2003: 59–61).  
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and to suffer. Participants in reasonable discourse will take into account that they, too, might enter a 

state in which they are still sentient but are not able to reason anymore. Given that they will be 

aware of this danger, they will debate the moral status any one of them ought to have once (s)he 

reaches such a state. Werner concludes that, from the perspective of reasonable discourse 

participants that have an interest in their future well-being (even if they have lost their ability to 

reason at some future point in time), the only acceptable solution is to continue to include members 

in the moral community even under these circumstances (2003: 69). I think that both claims – that 

reasonable discourse participants will discuss this question, and that they will agree on not excluding 

members from the moral community when they lose their ability to reason – can easily be verified by 

looking at current debates on geriatric care, assisted suicide, and similar issues. These debates are 

usually based on the widely accepted premise that people who have lost their ability to reason are 

still part of the moral community, i.e. that they are at least moral patients. 

If this position is accepted, however, a follow-up question emerges: what is the morally relevant 

difference between a sentient entity that has lost its ability to reason and one that was never able to 

reason. At the current point in time (t2) both entities are, ex hypothesi, equal in all relevant aspects. 

The only difference between them is their capacity for reason at an earlier point in time (t1). Can the 

difference at t1, however, justify their different status as moral agents at t2  (Werner 2003: 70)? 

The moral equivalence of both entities at t2 prima facie speaks in favour of treating them equally at 

t2. If doing otherwise, one has to show why the earlier difference (t1) is of relevance at a later stage 

(t2) (Werner 2003: 71). Werner develops a contractualist argument that would allow for the unequal 

treatment of both entities at t2. In a nutshell, the argument is as follows: At t1 a relation of mutual 

recognition exists between me and the discourse community. We agree on treating me as a moral 

patient even after I have lost my ability to reason. This agreement can be interpreted as a contract 

between me and the community. If so, treating me as a moral patient at t2 is owed to me due to the 

contract that we made at t1. In this contractualist understanding, I ought to be included in the moral 

community not because of my needs and interests at t2 but because of the contract made at t1, that 

is to say because of my prospective interest at t1 in continued inclusion in the moral community at t2 

(Werner 2003: 72). Now, if the real reason not to exclude me from the moral community is the 

agreement between me and other moral agents at t1, rather than my needs and interests at t2, 

broadening the moral community beyond entities that are able to reason at some point in time is not 

justified.  

Werner argues at some length why this contractualist understanding is unconvincing within a 

discourse ethical framework. In discourse ethics, contracts can only be made within an already 
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established relation of mutual moral recognition. This recognition, however, is to be achieved via the 

above thought experiment; it is not yet established. The general problem is that, in the contractualist 

understanding of the thought experiment, part of the discourse ethical justification is replaced by a 

contractualist interpretation of moral recognition (in detail Werner 2003: 72–4). This replacement 

would considerably alter the theory and its justification; discussing the consequences of such a move 

goes far beyond the scope of this Chapter, however.  

Werner also offers a second interpretation of the thought experiment, that I consider to be more 

convincing and that avoids this problem. Rather than the prospective interests of a discourse 

participant at t1 in still being a member of the moral community at t2 (after losing the ability to 

reason), their interests at t2 themselves ground membership in the moral community (Werner 2003: 

75). That is to say, reasonable discourse participants agree on still being a member of the moral 

community at t2 because of the needs and interest they will have at t2, and not because of their 

prospective interests at t1.  Even if we lose the ability to reason, we are still ‘we’ in a relevant sense, 

and do not want our needs and suffering to be ignored (Werner 2003: 74). In my opinion, this is a 

more plausible interpretation of the observation that reasonable discourse participants would – and 

in fact do – agree on remaining members of the moral community if they lose their ability to reason 

in the future. The contractualist interpretation, according to which inclusion in the moral community 

at t2 solely derives from my ability to agree on this at t1, seems counter-intuitive.  

The second interpretation opens the door for defining membership in the moral community via 

interests and sentiments. Here, people agree on remaining members of the moral community 

because they do not want their needs to be ignored. If interests, needs or sentiments are the reason 

for one’s membership of the moral community, then all entities that have these interests etc. are to 

be in included in the community, because excluding others with the same needs would be arbitrary 

and, hence, unjustified (in detail Werner 2003: 75).109 Obviously, this results in some problems 

regarding how to define key terms such as ‘needs’ and ‘interests’ (broadly or narrowly), how to verify 

which interests and sensations non-reasoning entities really have, how similar these have to be in 

order to be treated similarly, and so on. As interesting and pressing as these issues are, I conclude 

this sub-section with a couple of remarks on what Werner’s argument implies for future people.  

If and when they exist, future people will be sentient and will have interests. It is virtually certain that 

the next generations will not be different from current generations concerning their anthropological 

109 Seyla Benhabib makes a similar argument when defending her theory against the challenge that it excludes 
those lacking communicative agency (2014: 700). Her justification, however, is ad hoc because she simply 
claims that inflicting “unnecessary pain” is wrong without providing an argument for this position or explaining 
how it fits into her discursive theory (Benhabib 2014: 700).  
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dispositions. There is uncertainty regarding future people’s preferences, but this uncertainty does 

not hold for the more fundamental characteristics and interests that all humans share (Caney 2006a: 

266; Meyer and Roser 2009: 241–2).110 Consequently, future people are members of the moral 

community. Present policies with harmful consequences in the future (according to the threshold 

conception) violate the moral obligations of present people towards future members of the moral 

community. One can, of course, further argue that future people’s interests, just like present 

people’s interests, ought to be protected by granting them human rights. This is Caney’s well-being 

based justification of human rights discussed in Section 3.3, only now applied to future people (in 

detail see Caney 2006a). In contrast to Forst’s constructivism, the well-being approach provides a 

straightforward argument for the rights of non-reasoning and future beings. 

4.3 Rights of Future People and the (Future) Impacts of Climate Change 
The result of the previous section is that the rights of future persons can only be justified via Forst’s 

first route of justification. Forst’s constructivism does not contain the argument that future people 

have human rights. However, it can nevertheless justify far-reaching duties regarding climate change, 

and perhaps other current problems with intergenerational implications. The aim of this sub-section 

is to demonstrate that Forst’s theory can achieve more in such cases than is often assumed. I 

substantiate this claim with two distinct, but related, arguments. 

Firstly, duties to mitigate climate change can be justified by considering that generations do overlap. 

I am born in the 1980s. Assuming an average (German) lifespan, my life will overlap with future 

people born in the 2040s who might themselves witness the first decade(s) of the 22nd century. If 

these people have children whose life they care about, they are indirectly affected by climate change 

impacts until perhaps 2150. That is, people who might face serious climate-induced threats at the 

beginning of the next century could ask me (and others in my generation) for a justification of my 

(our) earlier actions. Given that at least some of these threats will be foreseeable and that very high 

GHG concentrations might force future people to employ risky Climate Engineering schemes, it is 

realistic to assume that people born in the coming decades will demand a justification from present 

generations. To the extent that no reasonable justification can be offered, current climate change 

(non-)policies are immoral. Since it is foreseeable that (i) there will be future people, (ii) these will 

have human rights, (iii) business as usual will undermine the exercise of their rights and iv) this 

cannot be justified towards them in a rational discourse, current policies leading to further excessive 

110 In debates on Trans- and Post-Humanism it is argued that even peoples’ most fundamental interests might 
radically change in the future. These beings, however, are not fully human anymore – hence the labels post and 
trans (Bostrom 2014; Weiss 2015; Wolfe 2010). The above premise is supposed to hold only as long as people 
are still considered human beings. 
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GHG emissions ignore the basic right of certain future people to receive a reasonable justification for 

past actions that will negatively affect them. 

This argument is a specified and reduced version of the so-called ‘chain of obligation’ arguments 

(Howarth 1992; Narveson 1978). Several scholars have highlighted that, while intergenerational 

justice debates often assume non-overlapping generations, substantial duties towards posterity can 

be grounded in the fact that generations do overlap (Gosseries 2008: 462–3). Present people have 

duties towards their children and grandchildren, who have duties towards their children and 

grandchildren and so on (1992: 138). How successfully such an argument grounds duties towards 

future people depends on the empirics of the case at hand. In the above paragraph, I argued that the 

first links in the intergenerational chain already allow for grounding far-reaching duties regarding 

climate change. Moreover, I think that similar arguments can be made concerning other global and 

intergenerational problems such as loss of biodiversity, ocean acidification and resource depletion 

(but I will not attempt to develop these here).  

Secondly, duties to mitigate climate change can be justified by acknowledging that in the year 2016 

climate change should also be thought of as a case of intragenerational harm imposition. 

Anthropogenic climate change is a long term process caused by elevated atmospheric GHG 

concentrations. A meaningful anthropogenic increase in these concentrations requires high GHG 

emissions over a considerable period of time (more than two centuries in the current case). That is, 

meaningful negative climatic impacts occur only after a long period of high GHG emissions, resulting 

in elevated atmospheric GHG concentrations that persist for centuries. Thus, excessive GHG 

emissions around, say, 1850 eventually result in climatic impacts only by 2030. In 2016, however, 

GHG emissions contribute to an already high stock of atmospheric GHG molecules and therefore 

increase the greenhouse effect more or less immediately.   

Since it is impossible to say exactly which harms particular emissions result in, Chapter 5 will propose 

an argument according to which excessive emissions ought to be reduced because they contribute to 

an activity (GHG emissions) that leads to harmful outcomes, irrespective of the specific harms caused 

by these emissions. Given that this contribution is realized directly after the GHG generating act, and 

that climate change is threatening and harming people in the present, excessive emissions ought to 

be justified vis-á-vis present people (see Sections 5.2 and 5.5).  

In light of the academic as well as the political debate on climate change, one can conclude that all 

justifications in defence of continued high global GHG emissions have failed.111 In Paris, the 

111 Björn Lomborg has repeatedly and prominently argued against the need for substantial emissions cuts (see 
e.g. 2001). 
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international community agreed to substantially lower global emissions within this century. If it is 

additionally taken into account that present actions (and inactions) must be justifiable towards 

people not yet born but whose lifetime will overlap with ours, a very robust case for stringent climate 

related duties can be made within constructivism (in detail see Chapter 5).   

4.4 Concluding Summary 
I began Chapter 4 by briefly discussing various claims which question whether future people will have 

human rights, or else that this fact has any consequences for present actions (Section 4.1.1). The fact 

that future people are merely possible people, and that we do not know the identity of future 

people, does not demonstrate that future people will not have rights, while claiming that future 

people will have rights does not presuppose an (implausible) right to come into existence. Finally, the 

claim that rights precede duties and that, in consequence, there can be no duties when no rights 

exist is false: although human rights come normatively before duties, duties come temporally before 

rights because duties relate to causes and rights to their effects. 

In Section 4.1.2 I discussed Parfit’s Non-Identity Problem (NIP). The NIP implies that some present 

(non-)policies, e.g. those leading to excessive GHG emissions, do not harm people living in the distant 

future: they are not made worse-off by climate change, because without climate change they would 

not exist at all. The NIP’s counterintuitive consequences can be avoided by adopting a rights-based 

threshold conception of harm, according to which people are harmed when they are pushed below a 

threshold, i.e. when their rights are violated. Since the threshold view is based on an absolute 

understanding of harm rather than a counterfactual one, it is not vulnerable to the NIP. Parfit’s 

further argument that future people would waive their rights when they learn that they would not 

exist had the harmful action not been undertaken is unconvincing. The argument assumes that 

existence is a person’s fundamental interest that outweighs actual life detriments. Existence, 

however, does not rank among a person’s interests but is rather a precondition for them. If existence 

is presupposed, future people have no reason to waive their rights. I also claim, contra Parfit, that a 

threshold understanding of harm does not lead to counterintuitive outcomes if we bear in mind the 

general and uncertain ways in which present people can affect the lives of people living in the distant 

future.  

Next, I discussed whether the rights of future people can be justified within a discursive framework 

(Section 4.2). Forst’s constructivism contains two routes to justify human rights: firstly, by 

determining whose rights claims fulfill the criteria of reciprocity and generality, and secondly by 

determining the rights that must hold in order to enable citizens to take part in setting up a just basic 

structure. Since future people cannot participate in setting up the present basic structure, the rights 
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of future people cannot be justified by the second route, but they can be justified along the first. This 

in turn can be achieved in two different ways. Firstly, by means of a hypothetical justification: if the 

arguments put forward in Section 4.1 are correct, not granting human rights to future people or 

ignoring their rights (e.g. because of the NIP) cannot be justified vis-á-vis future people and can 

reasonably be rejected by them (Section 4.2.1). Secondly, by means of an interest/well-being based 

argument: rights protect the peoples’ interests and, since future people have the same basic 

interests as present people, not granting human rights to future people would be arbitrary and 

unjustified as it can reasonably be rejected (4.2.2). It is important to note that both justifications 

must be provided in real political processes for the construction of rights, which ought to be 

undertaken by the citizens themselves (see Section 4.2.1). The rights of future people cannot be 

deduced form Forst’s theory; it rather provides the framework in which rights claims are made and 

discursively validated. 

Although Forst’s constructivism, as such, does not demonstrate that future people have human 

rights, it can justify far-reaching duties regarding climate change (Section 4.3). First, excessive GHG 

emissions make climate change worse today and climate change is already inflicting harm in the 

present. Second, present actions must be justifiable towards future people whose lifetime will 

overlap with ours. These future people might well live until the beginning of the 22nd century, and 

would thus witness catastrophic climate change if business as usual is continued. Consequently, 

present policy choices ought to be justified towards those negatively affected by them in real present 

and future discourses. If the justifications can reasonably be rejected, the policies are unjust.    

I believe that Forst offers a plausible theory of democracy, of intragenerational justice, and of 

intergenerational justice as far as overlapping generations are concerned. As such, it neither claims 

that future people or non-reasoning human beings have rights nor does it outline substantive 

principles of distributive justice. This is not the aim of the theory. Rather, it provides a framework for 

such claims and the criteria by which to assess them. Therefore, as I argued at the end of Chapter 3, 

it can and should be complemented by other approaches.  
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5. Key Concepts in Climate Justice 

5.1 Introduction 
Chapter 5 will start to apply the justice and human rights account outlined in Part I to the case of 

climate change. This and the following chapter will evaluate the key concepts and arguments put 

forward in the existing literature on climate justice which are necessary to address the issue of 

compensation. Chapter 5 therefore introduces the climate change dimension into the framework 

outlined thus far, through a discussion of important arguments and conceptions put forward in the 

climate justice debate. 

At the outset of this chapter, I introduce the distinction between distributive and corrective justice 

that plays an important role in this and the next chapter. Broadly understood, distributive justice is 

about what people are entitled to as a matter of justice. It is about the just distribution of (primary) 

resources, rights, welfare, capabilities, luck or whatever the ‘metric’ or ‘currency’ of justice is. Acts of 

distributive justice aim at providing people with what they are entitled to either because they lack it 

at present or because there is reason to believe that they will lack it in the future (without such a lack 

there were no reason to act). The discussion in Part I was largely based on this understanding. In 

contrast, corrective justice is about correcting or redressing past unjust acts. Corrective justice 

demands that those who deprive others of what they are entitled to as a matter of justice redress 

their acts and it might also involve the just punishment of the perpetrator (Höffe 2008: 99; Mazouz 

2011: 372).  

This chapter proceeds as follows. Part I defended the idea that present and future people have basic 

rights, for example as laid down in the UDHR, by virtue of being human. More than a decade ago, the 

claim that climate change will undermine peoples’ human rights started to become increasingly 

prominent. Section 5.2 investigates this claim. I start by giving an account of a plausible version of 

this human rights argument and point to some possible consequences (Section 5.2.1). Although the 

general claim that climate change will threaten and violate the human rights of certain people is 

comparatively straightforward, further specifications, regarding both duty-bearers and entitlement-

bearers, are required. Section 5.2.2 highlights the challenges that need to be overcome, and points 

to subsequent sections and chapters that address these issues. While Section 5.2 concludes that 

global GHG emissions ought to be reduced, Section 5.3 discusses further possible responses to 

(anthropogenic) climate change. In addition to mitigation (i.e. reduction of GHG emissions), the two 

other major types of response are adaptation and climate engineering, though the latter category is 

usually further disaggregated into Carbon Dioxide Removal (CDR) and Solar Radiation Management 

(SRM). Section 5.3.1 defines and briefly discusses adaptation, CDR and SRM. Section 5.3.2 then 
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introduces a systematic typology of responses to climate change proposed by Clare Heyward (2013) 

that contains a further type of response, rectification.  I argue for adopting a modified version of the 

typology.  

A crucial question this work addresses is whether all types of responses to climate change are 

relevant for providing compensating. I address this question by drawing on Caney’s typology of 

climate justice approaches (Section 5.4). He argues that approaches are ‘atomist’ or ‘holist’, and 

‘isolationist’ or ‘integrationist’. Section 5.4.1 discusses whether isolation or Integrationism is more 

plausible, and Section 5.4.2 whether an atomist or holist approach should be adopted. Since I argue 

in favour of Holism (and Integrationism), in principle all types of responses are relevant for 

compensating climate related threats to and violations of human rights. Section 5.5 introduces the 

idea that there is a given amount of GHG that one is legitimately entitled to emit: one’s ‘fair share’. 

After introducing and justifying the fair share approach in Section 5.5.1, Section 5.5.2 outlines how 

fair shares could be determined in practice, highlighting the associated difficulties and drawing a 

general conclusion about which groups of people are likely exceeding their fair share. Having an idea 

of the amount which people are roughly entitled to emit allows me to further specify and qualify the 

claim that, in principle, it is possible to remedy threats to human rights via reducing net emissions 

(Section 5.5.3). The fair share argument also provides the basis for applying the polluter pays 

principle to GHG emissions, as discussed in Chapter 6. Section 5.6 summarizes the main findings of 

the previous sections and concludes. 

5.2 Climate Change and Human Rights 

5.2.1 Climate Change as a Human Rights Violation  

Part I defended the idea that there are universally valid human rights and that these are 

comprehensive rather than minimal. A comprehensive list of human rights is, for example, codified in 

the UDHR. The following analysis investigates the claim that climate change will violate these 

rights.112 

Derek Bell usefully distinguishes between two strategies for identifying human rights that are 

possibly impacted by climate change (2013). One strategy is to argue that there is a ‘new’ human 

right to a (sufficiently) stable climate and then to demonstrate that this right is violated by excessive 

emissions.113 The other strategy claims that climate change is a ‘new threat’ to established and 

112 The investigation takes place within moral theory. For a legal perspective see e.g. the contributions in 
Georgia Journal of International and Comparative Law (38, 3), Aminzadeh (2007), Weston and Bach (2009), 
McInerney-Lankford et al. (2011), Knox (2009) and Shelton (2010). 
113 Similarly, Anja Karnein proposed “the right not to have a previous generation determine and dictate the 
lives of future persons, that is, impact these lives beyond the inevitable ways they are always impacted” (2015: 
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widely recognized human rights (Bell 2013: 163). It is suggested that the ‘new’ right to a stable 

climate would protect interests that are already protected by long established human rights. It is 

further argued that climate change threatens severalof the most basic and widely accepted rights 

(Brown 2008). It is therefore unnecessary to introduce an additional right, and more parsimonious to 

investigate how climate change threatens ‘old’ rights (Bell 2013: 165). 

I. 

As set out in Chapter 1, the impact of climate change directly threatens human well-being. People 

face the risk of death, injury, ill-health, disruption or loss of livelihoods, loss of income, malnutrition 

and homelessness, and various other consequences, that result from an increase in the frequency 

and/or intensity of heat waves, extreme precipitation, coastal and inland flooding, storm surges, 

drought, sea level rise and the spread of vector, food and water borne diseases (see especially Smith 

et al. 2014; Oppenheimer et al. 2014). Climate change will also affect human well-being and 

livelihoods in a multitude of indirect ways, e.g. via the loss of biodiversity and ecosystems. 

In light of these findings, Donald Brown claims that a “very strong case can be made that human-

induced climate change triggers human rights violations because of the destructive nature of climate 

change damages” (Brown 2008: 204). In a similar vein, Humphreys (2010: 1) and the UNEP (2015: 2) 

suggest that climate change will undermine (and is indeed already undermining) the realization of a 

broad range of internationally protected human rights. More specifically, it is said to threaten the 

following rights: UDHR Article 3: the right to life, liberty and security of person (Brown 2008: 202; 

Caney 2012a: 96–7; Reder 2012: 65); Article 17: the right to property (Brown 2008: 202; UNEP 2015; 

4–8); and Article 25: the right to an adequate standard of living (Brown 2008: 202; Sachs 2008: 334; 

Caney 2012a: 97; UNEP 2015: 3–8; Oxfam International 2008: 6; Reder 2012: 65; Slade 2007: 218). In 

addition to these widely cited Articles, Brown also identifies (among others) Article 10, the right to a 

fair and public hearing, and Article 28, the right to a social and international order in which rights can 

be fully realized, as ‘relevant’, and thereby highlights the shortcomings of the current institutional 

order that ought to be remedied (also Caney 2005a: 766–9). Scholars also cite the International 

Covenant on Civil and Political Rights (ICCPR) and the International Covenant on Economic, Social and 

Cultural Rights (ICESCR), pointing to Article 11, the right to food, and Article 12, the right to health 

64). This ‘new’ right is broader than the right to a stable climate, but has very similar consequences in the 
climate change context, as it is supposed to protect against “a world in which future persons, due to very 
frequent extreme weather events, have to permanently worry about how to prevent lighting strikes or about 
where it is safe to be in order not to be struck by lightning” (Karnein 2015: 64). 
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(Caney 2010b: 78–80; Hunt and Khosla 2010; Slade 2007: 218; Oxfam International 2008: 6; Reder 

2012: 65; UNEP 2015: 3–8), as being undermined by the impact of climate change.114 

The ‘new threat to old rights’ argument has been made from minimalist and also from more 

ambitious perspectives. Paul Hunt and Rajat Khosla (2010), for example, explore how climate change 

will affect “the right of everyone to the enjoyment of the highest attainable standard of physical and 

mental health” (ICESCR, Article 12). The impact is clearly negative, given that climate change will 

lower the standard of health that would be available if no countermeasures are adopted. The 

formulation of this right makes it particularly controversial though (it seems to express a policy goal 

rather than a basic right), and those who do not consider it to be a human right will therefore be 

unmoved by the ‘new threat to old rights’ argument if it is based on this article. In order to make the 

‘new threat to old rights’ argument as uncontroversial as possible, Caney bases it on the least 

contentious formulations of very basic human rights: the right to life, to health and to subsistence 

(2010b: 75). For example, he specifies the right to health as: “all persons have a human right that 

other people do not act so as to create serious threats to their health” (Caney 2010b: 79). The 

formulation is minimalists, as it is only associated with negative duties and only concerns serious 

threats.115 He then argues that climate change jeopardizes even these minimal rights (Caney 2010b: 

76–82). In light of the above mentioned climate-induced threats to vital human functions, I consider 

Caney’s argument to be straightforward (also see Bell 2013: 165). 

Critics might object that the human rights argument, in its various formulations, is too vague 

concerning the relationship between climate change and human rights.116 Climate change is said to 

“violate” rights (Reder 2012: 65), “trigger rights violations” (Brown 2008: 204), “undermine” rights 

(Humphreys 2010: 1), “jeopardize” rights (Caney 2010b: 71), or simply to “affect” rights (UNEP 2015: 

3).117 According to the critics, a closer look at the precise relationship reveals that the argument is 

weaker than it is often presented. Rather than actually violating a right, climate change will increase 

the likelihood of climate-related events that are harmful and thus ‘only’ increase the risk of such 

violations (Bell 2011a: 110). 

114 Caney as well as Hunt and Khosla only deal with the right to health.  
115 The qualifier “serious” could be further specified, but given the graveness of some of the projected climate 
change impacts I think it is uncontroversial that they are “serious” within plausible definitions of the term. Also 
note that Caney’s definitions of the other two rights are also only associated with negative duties (2010b: 76, 
80).  
116 More fundamental challenges rest on the premise that future persons will not have rights or do not have 
rights now and, hence, present GHG emissions which will cause negative climate change impacts in future do 
not violate rights. These arguments have been addressed in Chapter 4. 
117 Although Caney’s key argument is that climate change “jeopardizes” human rights (2010b: 71, 75, 90), at 
other points he also claims that it “violates” (2010b: 78, 83, 87) or “undermines” (2010b: 80, 86, 90) them. 
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On the human rights account endorsed here, however, the difference between “threats” and 

“violations” is not fatal for the argument and still allows the drawing of important conclusions from 

it. Based on the work of Henry Shue, I argued in Section 3.2.2 that every human right is associated 

with both negative and positive duties, the latter including the duty to protect others against the 

deprivation of their rights. Bell (2011a: 110–2) applies Shue’s approach to climate change. The duty 

to protect implies a duty to establish institutions which safeguard peoples’ ability to exercise their 

rights (Shue 1980: 17). These institutions are supposed to protect peoples’ rights against “standard 

threats” (Shue 1980: 13): “Shue’s point is that it is not feasible to protect human rights against all 

threats. […] Instead, we should protect human rights against ‘predictable remediable threats’ […] I 

want to suggest that it is plausible to think of anthropogenic climate change as a ‘predictable 

remediable threat’” (Bell 2011a: 111).118  

Given the extensive evidence regarding man-made climate change, the fact that some harmful 

climate impacts can already be observed, and the high occurrence probabilities of many harmful 

events that are projected for the future, in the year 2016 one can reasonably conclude that climate 

change counts as a standard threat. 

II. 

Now, what follows from this line of reasoning? I focus on three aspects. Firstly, total GHG emissions 

ought to be drastically reduced and this requires coordinated collective actions. Shue concludes that 

“[r]apid climate change places current and future generations in precisely the kind of general 

circumstances that call for the construction of rights protecting institutions” (Shue 2014: 298). In 

fact, setting up institutions is the only conceivable means of seriously protecting the human rights 

threatened by climate change (Shue 2014: 302).119 Thus, human rights ground duties to “promote 

and maintain effective institutions that specify and allocate the duties needed to ensure” their 

protection (Bell 2011a: 114). Actions that promote the construction of currently non-existent 

institutions are not limited to formal political actions such as voting, demonstrating or participating 

in a consumer boycott (Cripps 2013) but may also include behavioural changes that influence policy 

makers, other peoples’ (consumption) choices, as well as customs, habits and norms (Neuteleers 

2010; Schwenkenbecher 2012).120 Ultimately, all those that are capable of influencing the 

establishment of new institutions have ‘promotional duties’, including: political decision-makers at all 

levels, the citizenry of democratic countries, as well as managers in corporations, multilateral 

118 Bell quotes “predictable remediable threats” from Shue (1980: 33). 
119 And, in addition to limiting GHG emissions, these institutions must support adaptation (Slade 2007; Oxfam 
International 2008; in detail see Section 5.3).  
120 I discuss this in detail in common work with Lieske Voget-Kleschin (2016).  
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organizations, NGOs and so on. Hence, based on the ‘GHG emissions are a threat to human rights 

argument’, many different actors are obliged to promote intuitions that limit emissions, allocate 

resulting mitigation burdens and further specify the duties regarding their maintenance.121 

Secondly, Part I argued in favour of a comprehensive human rights list that extends beyond 

minimalist accounts. If this is accepted, the ‘new threat to old rights’ argument gains additional 

strength because more rights are jeopardized faster by climate change. For example, a given drought 

will pose a greater threat to the right to an adequate standard of living (UDHR, Article 25) in more 

cases when compared the threat it poses for the right to life (UDHR, Article 3). The fact that more 

ambitious rights are more easily undermined, in combination with some of the recent IPCC findings, 

might imply a further noteworthy conclusion.122 Some projected climate change impacts are 

associated with very high probabilities. Consider the following example: there is an extremely high 

likelihood that climate-induced sea-level rise will flood and destroy small island states in the Pacific 

Ocean. It is therefore virtually certain that many people will be deprived of their right to property 

(UDHR, Article 17), among others, and in the absence of counter-measures such as coordinated and 

timely migration, they will also be deprived of other human rights. In some cases it therefore is not 

just possible that climate change undermines the ability to exercise rights, but virtually certain. In 

light of this evidence one may conclude that climate change threatens the human rights of many 

millions (perhaps billions) of people and will deprive many thousands (perhaps millions) of their 

rights. This further highlights both the need for rigorous counter-measures as well as the stringency 

of climate-related duties.  

Thirdly, those who are deprived of their human rights are entitled to compensation or rectification 

(Farber 2007: 1645; Sachs 2008: 336; Caney 2010b: 87–8; Bell 2011a: 115; Shue 2014: 294, 299). But 

how and in what form are people to be compensated? Who ought to provide compensation, and 

who is entitled to it? Given that these are the key questions of this work, I will address them step by 

step in the following chapters. The next sub-section starts this task, discussing problems regarding 

the identification of duty and entitlement bearers.123 

121 Institutions must also allocate burdens resulting from other responses to climate change, e.g. from 
adaptation (see Section 5.3). 
122 I do not mean to suggest that the following argument presupposes a comprehensive human rights account. 
But if such an account is presupposed, the argument is easier to defend compared to a minimalist account. 
123 Note that climate change not only threatens human rights, but also that the present inability to exercise 
one’s human rights (independently of climate change) often correlates with high vulnerability to climate 
change. In such a case, negative climate change impacts lead to a vicious circle of precarious access to natural 
resources, poor physical infrastructure, weak rights protections and further vulnerability (Humphreys 2010: 2). 
This relationship points to the social drivers of vulnerability (see Chapter 7 as well as Barnett 2010; Mutter and 
Barnard 2010). 
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5.2.2 Remaining Problems 

The previous sub-section argued that climate change threatens and will deprive people of their 

human rights and that, therefore, many other people have duties to promote new institutions to 

regulate GHG emissions.124 This conclusion leaves important issues regarding potential duty and 

entitlement bearers unsettled. Consider the following example:  

If someone dies because she was living in a poorly constructed house, in a country with lax building 

codes, built by an especially irresponsible contractor, while ignoring a mandatory hurricane evacuation 

order, what or who caused her death? Even if we can determine that climate change likely affected the 

strength of the storm, would this particular person have died even if the storm had been weaker? What 

if she had lived in a stronger house? Should her government be held responsible for not ensuring that 

houses meet a certain standard? (Hartzell-Nichols 2011: 690).  

The example illustrates problems of identifying specific duty and entitlement bearers. I address them 

consecutively. 

I.  

Lauren Hartzell-Nichols’ example illustrates that, very often, climate chance is just one causal factor 

out of many that ultimately lead to rights violations. According to Karnein, this is a problem in the 

intergenerational context, in which we should understand rights violations more narrowly “as 

requiring a rather direct cause and effect, where an action of the past would have to 

unavoidably and rather directly cause illness or death in the future” (2015: 59). She fears that a 

wider understanding of rights violations may falsely exempt present agents from responsibility 

for rights violations (such as the US government in case of hurricane Katrina), and may classify 

many kinds of intergenerational interactions as rights violations that should not be considered as 

such:  

Transformations of the earth frequently lead to unknown and unforeseen side effects, which are 

inevitably part of the package we inherit. So just noting that some choices today are made harder, 

restricted or possibly more lethal due to what previous generations did, should not be enough to speak 

of a (human) rights violation (Karnein 2015: 60). 

According to Karnein’s narrow understanding of intergenerational rights violations, climate 

change violates human rights only on rare occasions, or if it were to become truly catastrophic 

on a global scale (2015: 61).  

124 The following does not differentiate between ‘depriving of’, ‘violating’ and ‘undermining the ability to 
exercise’ human rights. 
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I make three remarks in response to this argument. Firstly, I believe that Karnein is mistaken 

about the intergenerational character of the causation problem. As argued in Section 4.3, 

present GHG emissions make an immediate contribution to climate change that is already 

harmful. Therefore, emissions are also an issue of intragenerational justice. Given that her 

narrow understanding is explicitly designed for the intergenerational context, it is not clear 

where this leaves her overall argument. Secondly, I believe that some of these concerns over the 

undesirable consequences of a broader understanding can be addressed by Shue’s ‘standard 

threat understanding’ of human rights violations. In contrast to Karnein’s examples of 

intergenerational harm infliction (see Karnein 2015: 58–60), climate change can be considered a 

standard threat, as argued by Bell. Thirdly, however, Karnein’s scepticism regarding the human 

rights argument presented in the previous section rightly highlights that this account, on its own, 

offers insufficient guidance on who is responsible for climate-related rights violations. Without 

further elaboration, the argument would therefore be unconvincing in the context of 

compensation. 

According to the above conclusion, agents are responsible for rights-violating climate change when 

they are not promoting relevant institutions, but the argument is silent on agents’ emission 

generating activities. Does this mean that those emitting excessively are not blameworthy? 

Furthermore, should only those that are not complying with promotional duties provide 

compensation, instead of high emitters? These questions will be addressed in Section 5.5 and 

Chapter 6. I will develop a robust duty-bearer account that specifies who is responsible for (in Shue’s 

terminology) avoiding climate-related rights violations, protecting those whose rights are threatened 

and remedying rights violations. My emphasis is on the latter two of these kinds of obligations, given 

the focus of the present work. 125  

II. 

Although Karnein’s critique of the human rights argument is concerned with duty-bearers, it poses a 

more serious challenge to the identification of entitlement-bearers. Let us return to Hartzell-Nichols’ 

hurricane example: is the person dying in her house a victim of climate change? Answering this 

question, and successfully identifying climate change victims in general, requires at least two things: 

firstly, attributing a harmful event to climate change; secondly, figuring out what proportion of the 

harm can reasonably be said to be due to the specific event rather than other causal factors. The first 

125 The duty-bearer account is heavily indebted to the work of Simon Caney. 
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is a scientific question and the second requires a normative evaluation of empirical findings. Each 

poses serious challenges.126  

The first question has been addressed by climate scientists for more than a decade, under the 

heading of ‘detection and attribution’ research. As the name may suggest, this requires two stages. 

Firstly a change in one or more climate variable is detected, and secondly this change is attributed to 

a specific causal factor, such as a volcanic eruption or elevated atmospheric GHG concentrations 

(Hulme 2014: 502).  

The fifth IPCC report devotes a full chapter to detection and attribution, investigating whether 

observed impacts (e.g. shrinkage of glaciers, lake surface warming, the increase in forest fires, 

species distribution shifts) can be attributed to climate change (Cramer et al. 2014). The authors 

show that impacts are attributable to climate change with a medium to very high degree of 

confidence on all seven continents and encompassing (among other things) the cryosphere, rivers 

and lakes, terrestrial as well as marine ecosystems and human systems (Cramer et al. 2014: 1003–10; 

also Stott et al. 2010). Compared to physical and biological systems, there is much less confidence in 

attributing impacts on food production, health, human livelihoods, and economies to climate change, 

because human system are strongly influenced by non-climatic factors (Cramer et al. 2014: 1015).127 

However, from an anthropocentric compensatory perspective, these are the impacts that ultimately 

matter. Thus, while the IPCC is able to reliably attribute many observed impacts on natural systems 

to climate change, these can hardly be linked to specific harmful events.  

This is different in case of extreme events, often weather related, for which many studies observe a 

change in the probability of the occurrence, intensity, or sequencing of these events and are often 

able to show that this trend is due to human influence (see Bindoff et al. 2014). Attributing an overall 

trend to human influence does not in itself reveal whether a specific given event is caused by 

anthropogenic GHG emissions (Hulme 2014: 503). On the other hand, detecting and attributing such 

a trend may allow for calculating the extent to which GHG emissions are likely to have increased the 

risk of a given event compared to its preindustrial value (Allen 2003: 892). If emissions have doubled 

the probably of an event occurring, one might say that they are responsible for 50% of the current 

risk (Allen 2003: 891). This would imply that those harmed by an extreme event for which a trend 

126 Note, in the remainder of this work I sometimes refer simply to ‘harm’ rather than ‘violations of human 
rights’ or ‘undermining the ability to exercise one’s human rights’. This is in line with the threshold 
understanding of harm introduced in Section 4.1.2.   
127 To provide two illustrative examples: while confidence in both detection and attribution is ‘high’ regarding  
permafrost degradation in Asia, it is ‘low’ regarding malaria increases in the Kenyan highlands (Cramer et al. 
2014: 1009).  
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could be detected and attributed to human influences are considered to be victims of anthropogenic 

climate change to a certain extent. 

Furthermore, research is increasingly able to link specific extreme (weather) events to 

(anthropogenic) climate change. An often cited example is the European summer heat wave in 2003. 

Early studies found that human influence doubled the risk of its occurrence (Stott et al. 2004), but 

more recent research suggests that it increased the risk by a factor of six (Allen et al. 2007: 1393). 

Hulme provides an overview of more than a dozen extreme weather event attribution studies which 

are mostly concerned with floods, heavy rains, heat waves and droughts (2014: 505). He highlights 

that most studies are located in developed countries due to data availability, that the commonly 

used method128 works better for temperature than for other weather patterns (e.g. rainfall or wind) 

and that the computational resources needed for robust event attribution  are “intimidating” (Hulme 

2014: 506). Thus, evidence attributing specific extreme events to climate change is still very limited 

and difficult to obtain. The extent to which future research will be able to reduce this gap remains to 

be seen, but substantial variations in attribution evidence will remain (James et al. 2014: 939).  

Moreover, “understanding how emissions contributed to a weather event does not provide any 

information about whether and why that event was damaging” (Huggel et al. 2013: 695). That is, an 

answer to the second question – how much harm can reasonably be said to be due to a climate-

related event – is still required. How harmful a climate-related event is depends on a range of non-

climatic factors, such as exposure and vulnerability (Cramer et al. 2014: 1014; similarly Wallimann-

Helmer 2015: 474). In Hartzell-Nichols’ example (and likely other cases of harmful extreme events), 

the hurricane is a necessary condition for the harm to occur. In its absence, the woman would not 

have died. But often, climate-related harmful events will not be sufficient for the harm to occur. In 

the hurricane example, several other factors seem to be necessary conditions as well. As indicated 

above, and discussed in more detail in Chapter 7, negative climate change impacts are closely tied to 

vulnerability, which in turn is driven by social and economic processes. A lot of climate-related harm 

would thus not occur in the absence of non-climatic factors.  

Thus, it is more appropriate to say that climate change is one of several causal factors rather than 

‘the’ cause of harm (see also Section 5.5.1). The task is therefore to figure out which of these factors 

generate duties of moral agents, and how to apportion the responsibility among these agents. This 

matter will be further pursued in Chapter 7 and 9. Here, my aim is simply to identify the further 

problems that need to be addressed.  

128 The so called Fractional Attributable Risk (FAR) method is explained for a non-science audience in Allen et al. 
(2007). Different detection and attribution methods are explained in Hegerl and Zwiers (2011); Huggel et al. 
(2013), Cramer et al. (2014) and Hulme (2014). 
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In summary, while the general claim that climate change threatens human rights is straightforward, 

establishing who is entitled to compensation due to climate-induced damages is much less clear. It is 

difficult to attribute specific harmful events or impacts to (anthropogenic) climate change, or to 

assign responsibility for a given harmful outcome, due to the multi-causality of climate-related harm. 

5.3 Mitigation and Additional Responses to Anthropogenic Climate Change  
Due to the foreseeable negative impacts of climate change on the human rights of present and 

future people, the previous section argued that global GHG emissions ought to be drastically reduced 

at the collective level, and that this requires the establishment of new international institutions. It 

was concluded that a human rights approach grounds the duty to promote and maintain effective 

institutions to regulate GHG output. The question as to whether it also grounds the duty to provide 

compensation was bracketed. 

I will use the term “mitigation” for the reduction of GHG emissions (following Ott 2012; Boucher et 

al. 2014).129 Mitigation aims at reducing atmospheric GHG concentrations, and thereby targets the 

root cause of anthropogenic climate change. The UNFCCC (1992) as well as the IPCC (2014a) refer to 

mitigation as both the reduction of GHG emissions and the enhancement of GHG sinks. This makes 

sense in so far as removing GHG from the atmosphere can be conceptualized as negative emissions 

and mitigation is therefore about net emissions. Still, for the reasons stated below, I will not endorse 

this latter understanding.  

For years, many researchers were opposed to far-reaching mitigation, not least those working in 

economics. However, ever rising global GHG emissions and the increasing acknowledgement that the 

IPCC has underestimated rather than overestimated the negative consequences associated with high 

atmospheric GHG concentrations has led to an agreement among most academics that GHG 

emissions need to be radically lowered.130 Unfortunately, too many influential decision makers and 

citizens do not share this view.  

5.3.1 Adaptation and Climate Engineering 

The increasing consensus on the need for mitigation comes too late to prevent climate change. Many 

detrimental impacts can already be observed. Moreover, even in the case of an extremely optimistic 

low-emissions scenario, GMST will increase by about a further 1°C within the 21st century (see 

Chapter 1). And the less mitigation is pursued in the future, the greater the requirements of adapting 

129 In economics, the term ‘abatement’ is often used.   
130 Disagreement persists on how fast economies can be decarbonized without creating overly harsh burdens 
and whether this would lock the global poor into their current condition (see e.g. Moellendorf 2014; Baatz and 
Ott 2016; Long 2016).  
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to changing climatic conditions become, and the more difficult and costly this process will be 

(Jamieson 2005: 229). 

I. 

The need for adaptation is increasingly recognized, and has been researched for two decades. With 

the start of the new millennium, adaptation finally began to appear as an important topic in key 

documents, such as the third IPCC report (2001) and the Marrakesh Accords adopted at COP7 in 

Marrakesh in 2001 (UNFCCC 2002).131  

Adaptation is a deceptively simple concept (see Chapter 7) and it is crucial to specify it properly. The 

goal of adaptation is the reduction of climate-induced harms (Hartzell-Nichols 2011). The IPCC 

defines adaptation quite generally, as the “process of adjustment to actual or expected climate and 

its effects. In human systems, adaptation seeks to moderate or avoid harm or exploit beneficial 

opportunities […]” (Field et al. 2014: 40). The IPCC’s definition works well as a descriptive 

characterization, but it does not say what the aim of adaptation should be. At such, it does not 

provide any action guidance on who should adapt how, when and where.      

Addressing these issues, Caney offers an understanding of adaptation based on Gerald MacCallum’s 

triadic definition of freedom, which says that “x is (is not) free from y to do (not do, become, not 

become) z” (1967: 314). Caney proposes understanding adaptation in a similar fashion, namely that 

“adaptation enables an agent (x) to be protected from a climate related threat (y) so that they can do 

or become (z)” (2009: 127). He further proposes to define (z) as “being able to exercise one’s 

legitimate entitlements without loss” (Caney 2009: 127). Here (z) needs further specification through 

a normative theory that can determine what agents are legitimately entitled to. Given the human 

rights account endorsed in this thesis, the aim of adaptation can be further specified as “designing 

natural and social arrangements in a way that people (x) are protected from climate related threats 

(y) so that they can exercise their human rights (z)”.132 A shorter version of essentially the same idea 

reads as follows: “adaptation aims at enabling people (x) to exercise their human rights (z) in the face 

of threats (y) from changing climatic conditions”.  

131 For an overview of the history of adaptation in international climate policy see Khan and Roberts (2013).  
132 This is a mix of three different definitions offered by Caney. These are “[d]esigning natural and social 
arrangements so that people are able to cope with climate-related threats and exercise their legitimate 
entitlements without loss” (Caney 2009: 127), “adaptation enables an agent (x) to be protected from climate 
related threat (y) so that they are not prevented by that threat from exercising their rights (z)” (Caney 2012a: 
99), and “changes in the social, economic and political systems that reduce the extent to which climatic 
changes undermine people’s entitlements” (Caney forthcoming). 
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This understanding of adaptation is normative and narrow. Both characteristics are appropriate given 

the focus of this work. In order to identify which adaptive measures should be adopted and financed 

(see Part III), the goal of adaptation needs to be made explicit and a descriptive definition is 

insufficient. Moreover, I am concerned with compensating human beings and thus narrowly focus 

only on human entitlements. The understanding is not only narrow in scope, but also in terms of 

what might be called depth. Human rights are a (small) subset of human beings’ total entitlements 

and values. Indeed, adaptation often does and should aim at much more than safeguarding human 

rights.  

Marion Hourdequin, for example, argues that adaptation strategies need to appreciate the 

heterogeneity of social and cultural values as well as the importance of particular places to social 

identities (2014: 15). Similarly, Clare Heyward points out that adaptation is usually focused on 

material needs and interests and, in discussing the case of Inuit communities, she argues that climate 

change negatively affects the Inuits’ interest in maintaining their cultural identity and therefore that 

adaptation needs to also consider such non-material interests (Heyward forthcoming: 480). To a 

certain extent, the human rights framework is able capture the value of places and the specific 

cultural practices tied to them via the right to property (UDHR, Article 17), that is violated when 

people must abandon their homes and ancestral lands.133  

Even more far-reaching is the “humanist view of adaptation”, proposed by Allen Thompson and 

Jeremy Bendik-Keymer: “instead of attempting to mitigate the impacts of climate change on who we 

are at present, adaptation means adjusting our conception of who we are to appropriately fit the 

new global context” (Thompson and Bendik-Keymer 2012: 7). Humans should adjust the sense of 

themselves, their understanding of responsibility, virtue and vice as well as the structure of their 

institutions. The challenge is to adapt “humanity itself” (Thompson and Bendik-Keymer 2012: 7).  

I think that a compensatory mechanism aiming to redistribute resources at a global scale is well-

advised to adopt a narrower focus. Preventing human rights violations will in itself be a tremendous 

challenge in poor and vulnerable regions, while compensatory funds will be scarce (see Chapter 8). 

The human rights account adopted in Part I seeks to establish the minimum that people are entitled 

to. Even this account has far reaching implications concerning the extent of redistribution it 

demands. We can also note that the constructivist account entitles people to decide for themselves 

about matters that fundamentally affect their lives, and provides them with a important participatory 

rights. It gives people a say in deciding how to adapt to climate change, and thus allows for the 

133 However the framework may be unable to grasp all relevant aspects in this respect. On the other hand, if 
the claim that preserving one’s culture identity is a fundamental interest cannot reasonably be rejected, it 
would be included under the threshold proposed here. This is a debate I cannot go into in further detail here.  
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incorporation of local values and interests; it is not blind to the cultural dimension of adaptation. 

Furthermore, it accommodates another relevant aspect stressed by Heyward, that: “For others to 

acknowledge that it is up to the community members to decide how to engage in adaption to climate 

change means at least that the group’s status as a distinctive entity is recognized” (Heyward 

forthcoming: 482). In sum, the understanding of adaptation adopted here is narrow, but it 

nevertheless accounts for a range of important interests while avoiding contentious issues that a 

broader understanding would present within the context of a global compensatory mechanism.   

II. 

For a long time the debate in climate policy, economics and ethics centred around mitigation and 

adaptation, which were seen as the two general responses to climate change. This changed a couple 

of years ago when the Royal Society and the German Federal Ministry of Education and Research 

published reports on so-called Climate Engineering (CE) technologies (Shepherd et al. 2009; Rickels et 

al. 2011).134 According to the German report, CE aims at “reducing the concentration of CO2 in the 

atmosphere or to directly influence the Earth’s radiation budget with a view to mitigating or 

offsetting anthropogenic climate change” (Rickels et al. 2011: 7).135 A distinction between two 

different types of CE technologies is made in many publications, referred to as Carbon Dioxide 

Removal (CDR) and Solar Radiation Management (SRM). The first involves removing CO2 from the 

atmosphere either directly via technological measures (‘artificial trees’) or by facilitating its 

absorption into the terrestrial or marine biosphere using human intervention. Examples of this 

include afforestation, moor renaturation, conversion of organic material to biochar, ocean 

fertilisation, manipulation of marine layers, and enhanced weathering. The second involves the 

reflection of solar radiation by injecting aerosols into the upper layers of the atmosphere, increasing 

the albedo of either clouds or the earth’s surface, or installing space-based reflectors (Rickels et al. 

2011: 7).  

Both CDR and SRM are considered to be imperfect responses to climate change and are thus usually 

seen as a complement to mitigation and adaptation strategies (Shepherd et al. 2009; Keith 2013). In 

order to significantly reduce GHG concentrations, CDR measures would need to be deployed at a 

134 The academic debate was started by Paul Crutzen’s article, which was published together with peer 
comments in the Journal Climatic Change (2006). However, the topic gained much more attention following the 
publication of these reports, which offered the first systematic presentation of different Climate Engineering 
options.    
135 Saying that “… to directly influence the Earth’s radiation budget by means other than changing atmospheric 
GHG concentrations and with a view to …” would be more precise because adding or removing GHG to/from 
the atmosphere also changes the radiation budget. The Royal Society refers to Geoengineering instead of CE, 
defining it as the “deliberate, large-scale manipulation of the planetary environment in order to counteract 
anthropogenic climate change” (Shepherd et al. 2009: 1). For a critique of both the term Geoengineering and 
the definition offered by the Royal Society, see Heyward (2013). 
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very large scale. Land-based measures are in competition with other land uses (food and fibre 

production, nature conservation), and it is still uncertain whether some of the technologies proposed 

are effective, including most ocean-based measures (Keller et al. 2014). SRM measures, on the other 

hand, would be able to reduce GMST within a couple of years. However, they are associated with 

grave risks. For example, they would considerably impact global rainfall patterns and temperatures 

would rapidly bounce back if the measures were to be abruptly stopped (Niemeier et al. 2013; Tilmes 

et al. 2013; McCusker et al. 2014). Given that SRM presents an unprecedented intervention in 

fundamental ecological processes that are only partially understood, unforeseen side-effects are to 

be expected. Thus, many argue that CE needs to be further researched in order to get a better 

understanding of the associated risks and benefits (Keith 2013; Long et al. 2015; but cf. Gardiner 

2011; Betz 2012b).   

These additional forms of response to climate change raise classification issues. Indeed, different 

typologies have been either implicitly or explicitly proposed in the research literature. A coherent 

typology of the general forms of possible response underpins an ethical analysis of the climate 

change problem. Indeed, it is of use to all disciplines dealing with climate change. Therefore, the 

following sub-section briefly discusses different typological proposals, and adopts a plausible version 

that the following sections and chapters will utilise. 

5.3.2 Systematizing the different types of responses  

The first comprehensive typology was proposed by Heyward (2013). She distinguishes the types of 

response according to their aim and further orders them according to the point of intervention along 

the causal chain that starts with GHG emissions and ends with the (negative) impacts of climate 

change (Figure 1).136 

 

 

 

 

 

 

 

136 A very similar typology is offered by Roser and Seidel, although they do not list rectification (2013: 34–6).  
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Figure 1: Classifying the responses to anthropogenic climate change  

 
Source: Heyward 2013: 25.   

 

The following analysis will address three issues in relation to this typology: whether mitigation and 

CDR have the same aim, the status of rectification as an additional response, and the re-labelling of 

CDR and SRM in more precise ways.137  

Firstly, and as stated at the beginning of Section 5.3, IPCC and UNFCCC refer to mitigation as the 

reduction of GHG emissions and the enhancement of GHG sinks. On the one hand, the fact that 

emission reductions and CDR pursue the same objective – reducing atmospheric GHG concentrations 

– provides a good reason for using mitigation as the overarching category. If so, CDR is a subset of 

mitigation. On the other hand, “[s]pecifying CDR as a separate category [...] allows us to distinguish 

two separate stages in the process of avoiding dangerous anthropogenic interference” (Heyward 

2013: 25). The different stages of intervention are reflected by the different challenges that emission 

137 Benjamin Hale has proposed a different classification of CE technologies. He distinguishes between 
GeoRemediation technologies that “remediate or clean up damages” and GeoSteering that “steer[s] around or 
repair[s] anticipated damages resulting from some known incident or emission” (Hale 2013: 200–1). According 
to Hale, GeoRemediation is associated with backward-looking and GeoSteering with forward-looking 
responsibility (2013: 202). Aside from the difficulties of identifying which category a specific technology falls 
within (Hale 2013: 204), linking the level of justification with the level of responses in this way is unfortunate. 
The reason why a type of action ought to be undertaken may vary depending on the circumstances and agents 
one focuses on. Hale does not show why remediation cannot be associated with forward-looking 
considerations, or vice versa regarding steering.  
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reduction and CDR measures face. The risk profile of large-scale CDR is closer to SRM technologies 

than to most emissions reduction strategies; setting up wind farms or implementing energy 

efficiency measures is very different from ocean fertilization or afforesting the Australian outback. It 

is therefore no coincidence that CDR is commonly classified as a subset of CE rather than mitigation. 

Thus, Heyward retains CDR as a distinct category but also endorses the broad IPCC definition of 

mitigation (Heyward 2013: 25). In this case, CDR is a subset of mitigation but also forms a category of 

its own. I think that analytical clarity increases if each category is distinct without overlaps. 

Therefore, I endorse the narrow definition of mitigation that just refers to reducing GHG emissions. 

In this way, the distinction between mitigation and CDR is upheld.  

Secondly, Heyward’s typology includes a type of response that is often overlooked: rectification for 

harms that are not prevented by the other responses. “Rectification includes financial compensation 

and symbolic measures such as apology” (Heyward 2013: 25), and it may involve a process of 

reconciliation that it is based on the acknowledgment of wrongdoing (Thompson and Otto 2015: 

447–50; Huggel et al. 2016: 903–4).  This response has been discussed already in Section 5.2.1, where 

it was argued that those whose human rights are violated are entitled to compensation. Now, if 

compensation is provided ex post to make up for the ongoing or past inability to exercise rights, e.g. 

as money for ‘pain and suffering’ and ‘the loss of faculties or amenities’ or via symbolic gestures, I 

will call this rectification (similarly Bell 2011a: 115). If compensation is provided either ex ante or ex 

post in order to maintain or restore people’s ability to exercise their rights this counts as adaptation 

(see the above definition). According to the terminology used in this thesis, the terms ‘adaptation’ 

and ‘rectification’ classify actions according to their different goals (maintaining the ability to exercise 

rights vs. providing redress/indemnification for the inability to exercise rights), while the term 

‘compensation’ refers to what might be called the justificatory level. It refers the circumstance that 

people are entitled to live in a world in which their human rights are not violated or routinely 

threatened and that, when this entitlement is not met, right holders are owed a compensation that 

remedies the unjust situation (see Sections 3.2.2 and 5.2.1). ‘Compensation’ is silent on the form of 

remedy. Section 5.4 will discuss which of the types of response or action are relevant for providing 

compensation, while Chapter 7 will further explore this matter by investigating which form the 

compensation should take within the mechanism proposed in this work given present real-world 

conditions. 

Scholars recently proposed “loss and damage” as a further response to climate change, in addition to 

mitigation and adaptation (see the contributions in Climatic Change 2015, 133). This term originates 

from international climate negotiations; COP19 established the Warsaw International Mechanism 

that aims at addressing “loss and damage associated with impacts of climate change […] in 
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developing countries that are particularly vulnerable to the adverse effects of climate change” 

(UNFCCC 2013: 1). Different definitions of loss and damage have been proposed: one is broadly 

consistent with rectification, saying that loss and damage refers to the residual adverse impacts of 

climate change not addressed by mitigation and adaptation (Warner and Van der Geest 2013: 369); 

another roughly maps on the distinction between adaptation and rectification, saying that “damage” 

refers to harms that can be repaired and “loss” to harms that cannot (Thompson and Otto 2015: 

443); a third is insufficiently discriminatory, saying that the “goal of L&D [loss and damage] 

approaches is to diminish the potential negative effects of L&D occurring on a human system” 

(Wallimann-Helmer 2015: 473).138  

The term ‘loss and damage’ is fuzzy (similarly Mace and Verheyen 2016: 208), and proposed 

definitions either map onto the categories proposed by Heyward or are unconvincing. The term is the 

result of a political process that seeks to provide some remedy to those having to endure negative 

climate effects while at the same time avoiding any explicit reference to compensation or 

rectification. This can be very valuable in the context of climate negotiations, but it does not 

constitute a good basis for rigorous academic classification. Hence, I will not use the term loss and 

damage. Note, however, that the compensatory mechanism proposed here is about reducing and 

remedying losses and damages. Thus, although I do not use the term, my proposal addresses many 

aspects dealt with under heading of loss and damage. 

Thirdly, the terms SRM and CDR do not cover all CE technologies that have been proposed to date 

(Boucher et al. 2014: 26). While SRM does not capture measures that alter outgoing thermal 

radiation rather than the incoming solar radiation, CDR ignores GHG other than CO2 that can be 

removed from the atmosphere. For this reason, Boucher et al. propose Targeted Climate 

Modification (TCM) and Greenhouse Gas Removal (GGR) as alternative labels. GGR is specified as the 

“removal of CO2 and long-lived greenhouse gases from the atmosphere”139 and TCM as the 

“[i]ntentional modification of the Earth’s energy fluxes in order to offset climate change at the 

138 All responses to climate change ultimately try to diminish harmful effects, and adaptation in particular tries 
to reduce predictable losses due to climate change. To avoid collapsing the categories of adaptation and loss 
and damage, Wallimann-Helmer defines adaptation as measures aiming at avoiding “unacceptable” damages  
(2015: 472). In consequence, a measure counts as adaptation if implemented with the aim, say, of preventing 
all fatalities and as loss and damage if the goal is rather to minimize the number of fatalities (Wallimann-
Helmer 2015: 472). I do not think that this is a useful and easily applicable distinction.   
139 They propose further distinguishing GGR into D-GGR for “terrestrial or domestic removal” and T-GGR for 
“trans-territorial or trans-boundary removal” because of the different problems and risks associated with 
domestic and trans-boundary GGR respectively (Boucher et al. 2014: 31–2). I treat D-GGR and T-GGR as two 
sub-categories of GGR.  
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regional to global scale” (Boucher et al. 2014: 30).140 I adopt the authors’ proposal, because it better 

fits the aims of CDR and SRM as given by Heyward.  

In sum, there are five general responses to anthropogenic climate change: mitigation, adaptation, 

GGR, TCM, and rectification. Note that GGR and TCM can be subsumed under the umbrella term CE. 

Each of these categories of response is associated with specific (ethical) problems and questions. The 

following section discusses their relevance for a compensatory mechanism. 

5.4 Caney’s Typology of Approaches in Climate Justice 
In the previous section I identified five general ways of responding to anthropogenic climate change.  

I also argued that I do not understand ‘compensation’ as a specific type of response and it is yet to be 

clarified how the unjust imposition of threats and harms can be remedied. This raises the question 

which types of responses are relevant to the issue of compensation. Rectification is the obvious 

candidate here, but as already indicated I will also include adaptation. How about the other 

responses? I answer this question by drawing upon a typology of different approaches to climate 

justice proposed by Caney. I will first introduce the typology, and then explain why it is relevant to 

this work. 

Caney (2009; 2012b; 2009; 2012a; forthcoming) and Bell (2008) argue that approaches to climate 

justice can be either atomist or holist on the one hand, and isolationist or integrationist on the 

other.141 The former distinction is about whether to deal with the five general types of responses 

separately or in combination: either different burden-sharing principles are applied to the different 

types of responses (Atomism) or one principle (or a combination of principles) is applied to the total 

costs associated with all of the responses to climate change (Holism). The latter distinction is about 

how climate justice relates to other (global) justice considerations: the analysis of the distribution of 

climate-induced costs can either ignore the existing distribution of overall burdens and benefits 

(Isolationism) or take these into account (Integrationism) (Caney 2012b: 271; Bell 2008: 254). 

I illustrate this with a few examples. Ott (2012) endorses a moderately atomist approach by 

proposing to adopt ‘Contraction and Convergence’ (Meyer 2000) in combination with a scheme of 

financing adaptation largely paid for by developed countries. Given that ‘Contraction and 

Convergence’ is based on the view that every person is entitled to the same amount of emissions 

140 This definition excludes small-scale SRM measures such as roof whitening. Given that these are ineffective 
anyway, excluding them is not a problem.  
141 Note two things. First, while Caney introduced the terminologies, Bell has published similar ideas. Second, 
while Caney first introduced the typology with respect to burden-sharing approaches and most of the debate 
centres on the distribution of costs, mostly in relation to mitigation (see below), the typology transcends 
burden-sharing questions (see Caney 2012a: 92–4). The following discussion mostly refers to burden-sharing 
issues in order to present the categories as simply as possible. I will deviate from this when required.  
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entitlements (after a transition period from the status quo), Ott applies an egalitarian principle to 

distribute mitigation burdens, and uses a ‘beneficiary pays’ principle for adaptation burdens (2012: 

103–7). In contrast, Caney adopts a holist approach and argues that aggregate climate-related costs 

should be distributed according to a combination of the ‘polluter pays’ and the ‘ability to pay’ 

principles (2005a; 2006b; 2010a) (see Chapter 6).142 The equal per capita view is not only atomist, in 

the sense of being solely concerned with the distribution of mitigation burdens, it is also isolationist 

in that it ignores the way in which non-climate related burdens and benefits are distributed. 

Regardless of whether peoples’ non-climate related entitlements are met or what their different 

needs may be, everyone receives the same amount of emissions entitlements. Caney considers this 

to be implausible, and therefore proposes distributing emissions entitlements such that everyone’s 

basic needs are fulfilled (2012b).  

Both of these distinctions are gradual, in that an approach can be either more or less atomist (holist) 

depending on how many climate responses are treated separately, or more or less isolationist 

(integrationist) depending on the extent to which other (global) justice issues are considered. 

Combining these two distinctions produces a four-field matrix (see Figure 2).  

While the equal per capita view is atomist and isolationist,143 Caney’s (2012b) emissions allocation 

proposal is holist and integrationist (as is the Greenhouse Development Rights Framework, see Baer 

et al. 2007). An example of an isolationist but holist approach might be that provided by David Miller, 

who proposes distributing the costs of climate change based on a modified principle of causal 

responsibility that does not consider peoples’ ability or needs (2008). A moderately atomist-

integrationist approach is adopted by Steve Vanderheiden (2008): adaptation and mitigation burdens 

are to be distributed according to different principles, but in both cases basic needs are accounted 

for (see Section 5.4.2). Although a climate justice approach may be located anywhere within this 

matrix, it does not mean that all of them are equally convincing.   

 

 

 

 

 

142 Edward Page also develops a holist account (2008; 2012). 
143 Although I argue elsewhere that the equal per capita view is less isolationist than portrayed by Caney (Baatz 
and Ott 2017). 
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Figure 2: Caney’s typology of (burden sharing) approaches in climate justice 

 

Source: own illustration. 144 

Before discussing each of these distinctions (i.e. each axis in Figure 2), I address the question of why 

the typology is relevant to the current discussion. The distinction between Isolationism and 

Integrationism matters, because the questions of whether and to what extent non climate-related 

justice issues are considered when providing compensation influences both who ought to provide 

compensation (Chapter 6) and who ought to receive compensation (Chapter 9). I discuss this 

distinction in Section 5.4.1. The distinction between Holism and Atomism matters in relation to the 

types of responses that are relevant for providing compensation. Saying that compensating (or 

remedying threats and harms) is associated only with specific types of response, rather than all five, 

is a (moderately) atomist position. A fully holist position would instead hold that threats and harms 

can be remedied via all responses. This is investigated in Section 5.4.2.   

5.4.1 Integration vs. Isolation 

Caney and Bell criticize Isolationism: theories of distributive justice are usually concerned with the 

fair shares of packages of goods and do not deal with single goods in isolation. But isolationist 

approaches such as the equal per capita view do just that; they distribute emissions entitlements 

144 As stated, the typology goes beyond burden sharing but it is most relevant for burden-sharing approaches. 
The reference to burden sharing also avoids the impression that these are the only types of climate justice 
approaches according to Caney (he has also introduced a distinction between harm avoidance and burden 
sharing approaches, 2014b).   

Holism 

Atomism 

Isolationism Integrationism 
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irrespective of how other goods are distributed. Some goods are indeed distributed in isolation from 

other goods (e.g. voting rights), but emissions entitlements do not have such a special status, and nor 

can they be associated with specific bundles of goods (Rawls primary goods, Dworkinean resources, 

etc.) or with Walzer’s spheres of justice (in detail see Caney 2009; 2012b; forthcoming). Caney 

therefore claims that, when drawing on established theories of distributive justice, it is hard to see 

why the distribution of emissions entitlements matters in isolation: “it does not make sense to refer 

to the fair distribution of greenhouse gases” (2012b: 271). Instead, climate-induced burdens should 

be distributed in an integrationist fashion: the assignment of climate-related responsibilities is to be 

treated in conjunction with other considerations about global justice (Caney 2012b: 271; Bell 2008: 

254). 

So far, the debate on integration vs. isolation has solely been concerned with mitigation (see e.g. 

Gosseries 2007; Bell 2008; Moellendorf 2011; Caney 2012b). Of course, the distribution of burdens 

from other responses can also be either isolated from or integrated with non-climate responsibilities. 

As indicated above, and as will become clearer in Part III, adaptation is important for realising 

compensation. Distributing adaptation burdens in an isolated fashion would mean, for example, not 

considering the general entitlements of those duty-bound to finance adaptive measures in 

developing countries. I agree with Caney that such a position seems implausible (2012a: 92; in detail 

Chapter 6).145 

The integration-isolation distinction applies not only to burden sharing principles, but also to 

determining what burdens there are in the first place. In this fairly fundamental sense, an approach is 

isolationist if it determines what ought to be done regarding climate change (and in terms of 

mitigation, adaptation, etc.) independently of general entitlements of justice (see Caney 2012a: 93–

4). In the remainder of this sub-section I will argue that an integrationist understanding of the aim of 

adaptation is more convincing. I assume that this argument also holds for rectification.146 

In Section 5.3.1 I argued that adaptation is ultimately about reducing the harmfulness of climatic 

changes. Based on work by Caney, I proposed that “adaptation aims at enabling people (x) to 

exercise their human rights (z) in the face of threats (y) from changing climatic conditions”. This 

understanding of adaptation is integrationist, in so far as what individuals are entitled to in terms of 

adaptation is determined via a theory of what individuals are entitled to as a matter of (general) 

justice. What ought to happen regarding adaptation is not determined in isolation from global justice 

145 Chapter 6 identifies the people who ought to provide compensation, based on the Polluter Pays, Beneficiary 
Pays and Ability to Pay principles, among others. Caney argues that each of these principles can be applied to 
climate change more convincingly if they are embedded in a general theory of justice (forthcoming). The 
discussion in Chapter 6 supports his claim.  
146 For an argument regarding the aim of mitigation, see Caney (2012a: 94). 
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considerations, but rather is based on these wider understandings. An isolationist understanding, on 

the other hand, would dispense with references to general entitlements. A straightforward way of 

doing this would be to say that ‘adaptation aims at avoiding A being made worse-off by climate 

change than she would have been otherwise’.  

This definition, however, faces a conceptual and a normative challenge. The former has to do with 

Parfit’s NIP, discussed in Section 4.1.2. As argued there, any counterfactual formulation such as ‘A is 

made worse-off by climate change’ is problematic in the intergenerational context of climate change, 

because many (indeed, probably most) people would not exist without climate change, and hence 

are not made worse-off by climate change than they would otherwise have been. Perhaps it is 

possible to avoid the NIP by referring to specific events (say, a storm or sea level rise) rather than to 

climate change in general. A possible definition could then read as follows: ‘adaptation aims at 

avoiding that A is made worse-off by a climate-related event than she would have been without the 

event’. But I doubt that this formulation succeeds. Although the event as such is not a necessary 

condition for A’s existence, the event is an expression of climate change. A world in which she exists 

will necessarily contain harmful storms and sea level rise. Saying that sea level rise will make her 

worse-off than she otherwise would have been also seems to be problematic, given that many 

present persons would not exist in a world without the current sea level rise, for example. The NIP is 

fully avoided only by dropping the reference to climate change altogether, but that is not a solution 

insofar as we are considering what adaptation to climate change aims at.  

Unrelated to the conceptual problem is a normative challenge. A counterfactual definition aims at 

avoiding a deterioration in the status quo. But the status quo of many possible climate change 

victims is not a desirable state. One could thus ask why adaptation should aim at protecting a state 

that is undesirable. A possible reply is that adaptation should not aim at bringing about any desirable 

states but simply at avoiding deteriorations of the current state, whatever this is. Such a perspective, 

however, does not seem to capture important considerations of the climate change and adaptation 

debate. Part of the reason for acting so as to avoid the negative impacts of climate change is that it 

affects the core interests and rights of people, rather than some marginal interest such as a 

millionaire loosing US$1000. Normative theory establishes that these core interests, rights, 

capabilities etc. are of a very high value and thus ought to be protected. That is to say, the reasons 

for adapting to climate change, and for financing adaptation in developing countries, arises from core 
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values and normative theory, respectively. If so, it makes sense to consider these values and theories 

when defining the aim of adaptation.147  

Moreover, as will be argued in Section 7.2, broad measures that reduce peoples’ vulnerability to 

climate change often are better at avoiding negative climate change impacts than measure that 

address specific climate-related threats (see also Khan and Roberts 2013: 183). While the latter 

measures maintain the status quo or minimize deterioration, the former measures aim at an 

improvement. Thus, saying that adaptation aims at enabling people to reach or stay above a certain 

absolute threshold despite climate change fits with the types of broad adaptive measures that will 

often be most effective at achieving this.  

Given these arguments, I conclude that a general definition of the aim of adaptation should be based 

on an integrationist understanding and therefore on a general account of what people are entitled 

to. This conclusion, however, might be challenged by the argument that even if an integrationist 

position is appropriate for a general definition of adaptation, an isolationist understanding is 

nevertheless appropriate for the context of compensation: if compensation is about remedying 

threats and harms unjustly imposed on others, those moral agents causally related to the imposition 

ought to remedy their unjust acts – whatever the general entitlements of the threatened/harmed 

people and their status quo, respectively. According to this position, compensation is only about 

corrective justice where those imposing threats or harms on other people must compensate them 

for the unjust imposition.  

While such a perspective makes a lot of sense in many everyday situations of harm imposition, it 

faces difficulties in the context of climate change regarding the identification of both duty-bearers 

and entitlements-bearers. Given that these problems will be further pursued in the next chapters, I 

mention them here without further discussion. Firstly, many of those responsible for the imposition 

of climate-related threats and harms are dead and some climate change may be non-anthropogenic 

in origin. If basing compensation solely on corrective justice considerations, according to which the 

moral agents causally related to threats and harms ought to remedy them, many threats and harms 

will therefore go unaddressed although possible victims are entitled to receive a remedy (see Section 

6.2). Secondly, due to the difficulty of reliably attributing particular threats and harms to climate 

change, it will often be impossible to reliably determine who is (or is threatened to be) made worse 

off by climate change. An isolationist position would restrict compensation to the few cases where 

the causal chain – starting with GHG emissions and ending with concrete threats that particular 

147 This is also reflected in the adaptation debate. Mark Pelling, for instance, argues that adaptation is all too 
often understood as preserving current economic practices and institutions (2011). Instead, adaptation should 
aim at (radically) changing the status quo (Pelling 2011: 3; also see Klein et al. 2014: 921–2). 
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people face or harmful outcomes (e.g. the consequences of Hurricane Matthew in Haiti, see Chapter 

1) – can be established with sufficient statistical significance. As a consequence, it would exclude the 

vast majority of those who are probably threatened or harmed by climate change from the benefits 

of the compensatory mechanism due to a present lack of data, modelling capacity or accuracy and so 

on (see Section 9.2).  

In summary, an integrationist definition of the aim of adaptation avoids some of the difficulties of 

identifying particular entitlement-bearers, allows for a complete duty-bearer account (i.e. one that 

covers all entitlements), is in line with what many effective adaptive measures try to achieve and 

avoids the conceptual challenges generated by the NIP. Note the following consequence of the 

understanding of adaptation adopted here: as long as (potential) victims of climate change are below 

the human rights threshold, they are entitled to benefits above and beyond their status quo.148 

5.4.2 Holism vs. Atomism 

So far, few explicit arguments have been made in defence of either Atomism or Holism. Perhaps, 

scholars have deemed that their position is intuitively very plausible. This could suggest that both of 

these positions are valid to some extent. However, Caney (2012b) and Bell (2008) do not accept this, 

and argue that the same normative considerations apply to both mitigation and adaptation, and 

hence that there is no reason to treat both responses separately in terms of burden sharing.149 The 

following discussion investigates three arguments in favour of the separate treatment of different 

responses to climate change. I start with two arguments for distinguishing between mitigation and 

adaptation burdens that are made by Vanderheiden.150   

I. 

Vanderheiden argues that mitigation is a matter of distributive justice while funding adaptation is a 

matter of corrective justice (2008: 229–30; also Risse 2008: 38), and therefore that adaptation 

148 In much more recent work, Caney has further distinguished between Moderate Integrationism and Strong 
Integrationism (forthcoming). He defines the former as applying “principles of justice to a good X, but in doing 
so we should also take into account other considerations” and the latter as treating “X merely as one element 
in the total package of burdens and benefits and then this total package should be regulated by a general 
principle of justice” (Caney forthcoming). I am under the impression that these definitions focus on questions 
of distributive justice, and seem less pertinent where corrective justice also matters. However, if Strong 
Integrationism determines what ought to be done based on a general theory of justice, and can be understood 
as an all-things-considered judgment (see Caney forthcoming), my approach is ‘strongly integrationist’ – as will 
become clearer in Part III, and particularly in Chapter 8. 
149 As far as I can tell, their argument equally applies to the other responses, although they do not explicitly 
mention them. 
150 A  very similar version of the line of reasoning in Section 5.4.2 will be published in Baatz and Ott (2017). 
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burdens should be allocated according to fault-based liability (Vanderheiden 2011: 79–80).151 As 

indicated towards the end of the previous sub-section, the notions of corrective justice and fault-

based liability do not on their own provide a comprehensive duty-bearer account. I will argue in 

Section 6.2 that the Polluter Pays principle, a principle of corrective justice, should be combined with 

a principle of distributive justice, and that the duty-bearers identified by both of these principles 

ought to finance adaptation (see Chapters 6 and 7). If this is accepted, adaptation funding is a matter 

of both distributive and corrective justice.152  

Caney also argues that mitigation is not just a matter of distributive justice. Drawing on Shue, he 

points out that high GHG emissions not only cause harmful climate change but also “use up a 

common resource and thereby leave less of this resource for other people” (Caney forthcoming). If 

agents receive less emissions entitlements in the present to make up for their past overuse, a 

principle of corrective justice is applied (Caney forthcoming). To this one might respond that the 

overuse does not deprive others of their emissions entitlements as long as total emissions are not 

limited (Maltais 2013). And, given that any meaningful cap on global emissions still seems to be 

remote, the overuse aspect is irrelevant at present. Even if correct, this observation does not 

invalidate Caney’s argument. He is concerned with reasonable burden sharing principles, the 

justification of which is not invalidated by politics. Even if emissions are not limited, one may 

plausibly argue that it would be fair if those who emitted excessively in the past receive 

correspondingly fewer entitlements in the future.153  

II. 

More recently, Vanderheiden has also argued that it is wrong to treat burdens resulting from 

mitigation and adaptation as commensurable (2011); that is to say, it does not matter to what extent 

151 Interestingly, Sverker Jagers and Göran Duus-Otterström argue the opposite: while mitigation burdens 
should stem from inflicting harm on others via excessive GHG emissions, adaptation burdens stem from being 
able to prevent or alleviate harm (2008). Thus, a suitable principle for distributing adaptation burdens is the 
Ability to Pay principle (a principle of distributive justice) (Jagers and Duus-Otterstrom 2008: 587). In a more 
recent paper, they reject this view and instead distinguish between negative and positive climate duties, and 
these apply to both mitigation and adaptation (Duus-Otterström and Jagers 2012: 748–51). 
152 A very similar argument is made by Caney (forthcoming). He further says that Vanderheiden’s “argument 
falsely presupposes that Adaptation is a form of Compensation” and that adaptation “just like mitigation – is a 
way of ensuring that one group of people does not harm others” (Caney forthcoming). To this, Vanderheiden 
could respond that compensation does not necessarily refer to a type of response but can function as the 
(backward-looking) justification for why a particular response ought to be undertaken (see Section 5.3.2); that 
is, agents ought to remedy past excessive emissions via financing adaption. Also, adaption is a highly imperfect 
strategy regarding harm avoidance and in this sense is not “just like mitigation”. Both aspects are discussed 
below.     
153 And one might say that some past emissions are relevant for financing adaptation and some others for the 
present/future distribution of emissions entitlements, in order to avoid double-counting issues (Caney 
forthcoming). 
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one engages in mitigation or adaptation activities, as long as one takes on the total costs assigned to 

her. Why is this approach problematic? Vanderheiden offers several reasons. First of all, from the 

moral point of view it is better to avoid harmful events in the first place rather than trying to avoid 

the harm by successful adaptation (2011: 68). Secondly, mitigation is usually assumed to be more 

cost-effective than adaptation in terms of preventing harm.154 Thirdly, different people will benefit 

from mitigation and from adaptation activities (Vanderheiden 2011: 70). Neglecting mitigation 

burdens, for instance, means that an agent will continue to contribute to harmful actions. Thus,  

[a]llowing states to treat mitigation and adaptation imperatives as commensurable, and to shift 

resources between the two at will, imposes externality costs when adaptation efforts displace required 

mitigation actions. For this reason, such cost-shifting should be prohibited, and mitigation and 

adaptation burdens separately assigned (Vanderheiden 2011: 69, emphasis added).  

Cost-shifting between mitigation and adaptation should indeed be prohibited, but cost-shifting does 

not follow from Caney’s argument that the same normative considerations apply to both mitigation 

and adaptation. He simply claims that the costs resulting from the different responses should be 

distributed according to the same principle(s). This view is silent on the right ‘mix’ of responses. 

Vanderheiden’s argument rather is that the right ‘mix’ of responses matters. A holist approach can 

consistently endorse this claim. Vanderheiden’s argument is concerned with how much mitigation 

and adaptation is undertaken, which influences how large the resulting mitigation and adaptation 

burdens are, and this is different from the question of how to distribute these burdens. The holist 

position says that the same principle (or combination of principles) should be used to distribute 

mitigation and adaptation burdens, whether or not they are separately assigned. In sum, 

Vanderheiden’s argument regarding the incommensurability of mitigation and adaptation burdens is 

convincing but it does not show that the holist position is flawed.   

III. 

I now develop and critically discuss a two-stage argument, according to which there are two types of 

climate-related burdens that should be distributed according to different considerations of justice 

and different burden-sharing principles, and that both types of burdens are associated with specific 

types of responses. This argument is underpinned by a moderately atomist position, because specific 

types of responses are associated with specific principles.  

154 This holds true at the general/global level. From the perspective of single agents such as states or 
individuals, adaptation will be more cost-effective if it is assumed that others do not mitigate their emissions 
sufficiently. 
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According to the Shue’s rights account introduced in Section 3.2.2, every basic right is associated 

with three types of duties: duties to avoid depriving, duties to protect from deprivation, and duties to 

aid the deprived. The first stage of my argument collapses Shue’s distinction into two general types 

of duties. I propose that rights are respected when acts (potentially) depriving others of their rights 

are avoided and/or if people are protected from the deprivation of their rights. When such acts are 

not avoided, and measures to protect rights are not taken, these rights are compromised. As argued 

in Section 5.2.1, those whose rights are threatened or violated by climate change are entitled to 

compensation. The entitlement to compensation entails duties to remedy such threats and 

violations. Thus, there are two general types of duties: to respect the rights of others and to remedy 

threats to and violations of their rights.   

The second stage of my argument relates both of these types of duties to different climate change 

responses. As argued above, human rights are threatened and actually violated by excessive GHG 

emissions. Therefore, the duty to respect human rights is met if GHG emissions are limited to a non-

harmful level (also Shue 2014: 306–10). Since the argument equally holds for net emissions, 

respecting rights is about mitigation and GGR: as long as overall net emissions and hence 

atmospheric GHG concentrations are sufficiently low, no climate induced-harm occurs.   

The duty to remedy consists of providing compensation to those whose rights are threatened or 

violated by climate change. Violations and threats result from past overuse of the earth’s sink 

capacity. Making good these violations of human rights can be achieved by rectification. In addition, 

however, the duty to remedy can also be fulfilled via adaptation strategies. In standard cases of 

rights violations harm occurs immediately or shortly after the harmful action. This is different 

regarding climate change. The substantial time-lag between GHG emissions and negative impacts, 

usually lamented as a factor that makes it harder for humankind to adopt proper responses (e.g. 

Gardiner 2006b), is an advantage in this case: it allows for the adoption of protective measures 

before a potentially harmful climate-related event occurs.155 Hence, in addition to providing ex post 

rectification, harm can be avoided via adaptation as a means of ex ante compensation (Farber 2007: 

1640, 1655).  

The argument made so far can be illustrated in the following way (Figure 3): 

 

 

155 This requires several things, though: firstly, that there is sufficient knowledge about future impacts, secondly 
that measures to counter these impacts exist, and thirdly that the resources to implement these measures are 
available.  
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Figure 3:  An argument in favour of a moderate Atomism 

 

Human rights are respected by limiting net emissions, that is via mitigation and GGR strategies. 
Threatening or violating human rights is remedied via adaptation and rectification strategies.Source: 
own illustration.  

The argument distinguishes between two types of climate related duties that are associated with 

distinct strategies. Each duty is associated with different normative considerations and burden-

sharing principles respectively. By implication, mitigation/GGR and adaptation/rectification are also 

governed by different principles. While the duty to respect deals with the fair distribution of net 

emissions entitlements (only involving principles of distributive justice), the duty to remedy is about 

making good potentially harmful-actions (involving principles of distributive and corrective justice). If 

successful, this argument thus supports a moderate Atomism.156  

This argument in favour of Atomism fails if it can be shown that respecting rights can also be 

achieved via adaptation/rectification, or alternatively if the remedying of rights violations can be 

achieved via mitigation/GGR. In such a case, the principles associated with the duties to respect and 

remedy may apply to all responses and one cannot therefore associate specific principles with 

specific responses.  

156 The Targeted Climate Modification (TCM) response is not included. At present, these technologies do not 
exist and it is contested whether and to what extent they should be researched (see above). Hence, they are 
not relevant for providing compensation for the time being. Also, addressing TCM would generate a host of 
additional problems. I therefore discuss the relation of TCM and compensation in separate work (on the 
rectification of damages from TCM, see e.g. Svoboda and Irvine 2014; Horton et al. 2015). 

Duty to  
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I now discuss two challenges to the atomist argument presented above, and illustrated in Figure 3. 

The first questions the notion that respecting rights is only possible via mitigation and GGR, while the 

second disputes the suggestion that remedying threats/violations is only possible via adaptation and 

rectification. Starting with the first challenge, I argued above that the time-lag between potentially 

harmful emissions and actually harmful events allows for the adoption of measures that prevent 

climatic changes from causing harm in the meantime. To provide a simplistic example: although 

climate change will lead to sea level rise and at some point a grave flood will hit coastal town A, 

citizens of A and their property might not be harmed due to improved sea walls. If agents C, D, and E 

are responsible for climate change but pay for improving the sea walls they do not, in the end, 

violate the rights of the A-citizens. Thus, C, D, and E respect A’s rights and they do so via adaptation, 

not mitigation, the challenge concludes.  

I do not consider this counter-argument to be convincing. The example of the coastal town is highly 

stylized. Most effects of climate change are much more complex than sea level rise, and even 

adapting to sea level rise is often highly complex (think of the coast of Bangladesh or the state of 

Tuvalu). Substantial knowledge about likely climatic changes and their effects on socio-economic 

systems are required to adapt successfully. Also, effective adaptive strategies must exist and must be 

affordable. While comprehensive adaptation measures are – in principle – able to prevent many 

rights violations that would otherwise occur, they will not be able to prevent all harms. Some effects 

will not be anticipated and some losses cannot be prevented (e.g. the loss of the Tuvaluans’ land or 

all heat-related deaths caused by a heat wave). Also note that respecting rights requires not 

threatening them. Even if adaptation would eventually avoid all human rights violations, it will be 

unable to avoid all climate related threats – as long as we confine ourselves to real-world rather than 

hypothetical cases. While adaptation will be able to reduce the threats caused by excessive 

emissions, it will be unable to reduce all of them to zero, given the various limitations to adaptation 

(Klein et al. 2014: 919-921, 926). Hence, one cannot fully respect rights via adaptation. I think that 

adaptation is appropriately conceived as a strategy that remedies the imposition of threats by 

making climate change less dangerous, rather than removing the threat altogether, and that 

therefore it is not about respecting rights.    

Turning to the second challenge: is it possible to remedy threatening/violating rights by means of 

mitigation and/or GGR? In ordinary cases of harm infliction, such as face slapping, one can hardly 

remedy harmful acts by ceasing to undertake the harmful action in future. But GHG is a stock 

pollutant, which causes harm when emitted excessively by a sufficiently large number of agents over 

a longer period of time. Due to these features, past excessive emissions can, in principle, be 

compensated for by emitting less in future. If Y denotes the maximum amount of GHG that can be 
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emitted in every time slice without resulting in harmful climate change, and if Y+X units of GHG are 

emitted in t1 that cause harm in t3, emitting Y-X in t2 avoids the infliction of harm.   

On the other hand, one might argue that emitting Y+X in t1 and Y-X in t2 actually means respecting 

rights because the cumulative amount of emissions necessary to trigger harmful climate change is 

never reached. Viewed in retrospect, that is from t3 rather than t2, emissions have been appropriately 

limited in order that rights are fully respected. In t2, however, matters are different: one knows that 

continuing with business as usual will cause harm and, consequently, this ought not to happen. In t2, 

one might thus say that those who emitted too much in t1 ought to emit less than the sustainable 

level in t2. In this hypothetical reasoning, a corrective justice principle is applied in t2: over-emitting in 

the past is ‘punished’ by receiving fewer emissions entitlements in future.157 For the atomist 

argument, that seeks to establish two realms of climate justice, the relevant perspective is t2 and not 

t3: in t2 a corrective justice principle is endorsed, but according to the atomist argument, respecting 

rights only is a matter of distributive justice. The example of emitting Y+X in t1 and Y-X in t2 highlights 

how, in principle, corrective justice and remedial duties can also apply to mitigation and GGR. As said 

above, demonstrating this refutes the atomist argument.  

The two challenges to the atomist argument can be integrated into Figure 3 as follows (Figure 4): 

 

 

 

 

 

 

 

 

 

 

157 This argument resembles Caney’s objection to Vanderheiden, that corrective justice can also be relevant for 
the allocation of mitigation burdens – though I do not base the argument on the possible effect of reducing 
others’ access to the earth’s GHG sink capacity.     
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Figure 4:  Objecting to the atomist argument 

 

Although it is not possible to fully respect human rights via adaptation and rectification strategies, 
past actions can, in principle, be remedied by reducing net emissions, that is via mitigation and GGR 
strategies.Source: own illustration.  

I now summarize the reasoning outlined in this section. It was firstly shown that Vanderheiden’s two 

arguments for why mitigation and adaptation burdens are governed by different principles are 

unconvincing. I then developed an argument that establishes two separate realms of climate justice, 

based upon the distinction between respecting rights and remedying threatening/violating rights. 

According to this argument, rights are respected via mitigation/GGR and the associated burdens are 

allocated according to principles of distributive justice (e.g. the principle of equality). The threatening 

of rights is remediated via adaptation/rectification, and burden allocation also involves corrective 

justice (e.g. the Polluter Pays Principle).  

In principle, this argument fails because it is possible to remedy threats to human rights by emitting 

less than the amount one would otherwise be entitled to in the future, that is via mitigation/GGR. I 

say “in principle”, because the challenge to the atomist argument sketched in Figure 4 is based on a 

stylized example (emitting Y+X in t1 and Y-X in t2). In the real world, avoiding all harm is no longer 

possible. This means that, collectively, fully respecting rights via mitigation/GGR is impossible as well. 

But what does this mean for particular agents? Given that all GHG emissions contribute to further 

elevating already harmful GHG concentrations, does one disrespect the human rights of others even 

while causing merely subsistence levels of emissions? This sounds counter-intuitive.  

Duty to  
Respect Rights 

Duty to Remedy 
Threats/Violations 

Mitigation + GGR Adaptation + 
Rectification 

not fully 
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As an alternative, I propose that one respects rights if one emits no more than one is legitimately 

entitled to (while also fulfilling promotional duties). This idea is consistent with the above stylized 

example: agents are entitled to emit Y units of GHG in each time slice and those who emit more 

ought to remedy their wrong actions. By implication, knowing whether individuals respect human 

rights or have remedial duties requires determining Y, i.e. what they are legitimately entitled to emit. 

The next section grounds the idea that such a thing as Y exists (called an agent’s ‘fair share’), 

establishes when and why emitting more than Y is morally wrong, discusses the difficulty of 

determining Y and finally returns to the question of whether individuals can remedy threats to (and 

violations of) others’ human rights via mitigation and GGR under present non-ideal circumstances. 

5.5 Legitimate Emissions Entitlements 
The following sub-sections introduce and elaborate upon the idea that there is a certain amount of 

GHG that one is legitimately entitled to emit. Thereby, Section 5.5 also serves as a further stepping 

stone to identifying duty-bearers and developing a complete duty-bearer account in Chapter 6.     

5.5.1 The Fair Share Argument 

As stated above, climate change is caused by billions of emitters distributed over the entire planet 

and across almost three centuries. The emissions of most agents, including collective ones, seem 

negligible in view of cumulative anthropogenic GHG emissions. This is certainly one of the reasons 

that makes it so complicated to solve the problem (Gardiner 2006), but also leads to a controversial 

and increasingly complex discourse about the level of individual responsibility for climate change 

damages. Given that (i) GHG emissions as such are not harmful, (ii) emission generating activities 

may provide valuable benefits, and (iii) the consequences of an individual’s emissions are highly 

uncertain, it is hotly debated whether there are moral duties to reduce one’s emissions (for an 

overview see Fragnière 2016). 

Based on work by Caney (2005; 2009; 2012b), Bell (2011a) and Shue (2014), who use the idea of fair 

shares, in this section I develop the Fair Share Argument (FSA).158 The FSA aims at clarifying an 

agent’s responsibility for her emissions. In principle, the argument applies to all agents, including 

collective ones, as long as one can plausibly say that the agent has a fair share of emissions 

entitlements. The argument is developed with individual persons in mind, though, as these are the 

object of ultimate normative concern within the cosmopolitan framework adopted here (see Chapter 

1).   

158 The remainder of this section, and parts of Section 5.5.2, are based on Baatz (2014; 2016b) and Baatz and 
Voget-Kleschin (2016). I am highly indebted to Lieske Voget-Kleschin for countless conversations on this and 
related topics.       
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The FSA starts from the observation that, in order to avoid or reduce harmful climate change, GHG 

emissions must be limited. If this is achieved, emissions entitlements are turned into a scarce good 

that needs to be allocated. From the moral point of view, this allocation ought to be just. Based on 

normative reasoning one can determine who is entitled to what part of this emissions budget – an 

individual’s fair share.  

The FSA stipulates that individual A’s GHG emissions are morally wrong if: 

1) A exceeds her fair share of emissions entitlements, and 

2) by emitting, A contributes to a harmful activity. 

1) and 2) are each necessary conditions for emissions to be wrong. In combination, they are sufficient 

for emissions to be wrong. 

I proceed by firstly explaining each criterion, secondly by discussing why each criterion is a necessary 

condition (that is, why both are needed rather than just one), and thirdly by addressing why the 

criteria are also sufficient once combined. 

With regard to criteria 1), all humans need to emit some GHG in order simply to survive (breathing, 

digesting), and they need to emit more than this in order to live a decent life (how much more 

depends on the circumstances in which they live, e.g. climate, infrastructure, and the availability of 

low-carbon technologies etc.). Asking individuals to give up their (decent) life is an unreasonable 

demand (Shue 1993). Thus, individuals must not be asked to completely stop emitting. This is why 

every individual is entitled to a certain share of the emission budget.    

Regarding criteria 2), an individual’s emissions contribute to aggregate emissions and these cause 

harmful climate change. Individual emissions thus contribute to an activity (emitting GHG) which 

leads to harm. Making such a contribution does not necessarily mean that individual emissions, when 

viewed in isolation, cause harm. This claim can be backed up by drawing on the so called NESS test 

(Necessary Element of a Sufficient Set), as developed by Braham and van Hees (2009, 2012). The 

authors start from the assumption that a cause C is a condition for an effect E (Braham and van Hees 

2009: 326). But rather than understanding C as a necessary or a sufficient condition for E, or both, 

they propose to subordinate the necessity condition to the sufficiency condition and to replace the 

idea of identifying C as “the cause” (“sufficiency” or “necessity and sufficiency”) or “a cause” 

(“necessity”) of E with that of identifying C as a “causally relevant factor” for E (Braham and van Hees 

2009: 327). They further stipulate that C is a causally relevant factor if it passes the NESS test, 

according to which: “C is a causal condition for E if C is a necessary element of a sufficient set of 
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conditions for E (NESS). Or, somewhat more precisely, C is part of a set of conditions that are 

together sufficient for E and [C] is necessary for that set of conditions to be sufficient for E” (Braham 

and van Hees 2012: 613). 

Sabine Hohl illustrates this in the following way: three factories A, B, and C face the choice of 

emitting two units of poison into a river, and four units or more will lead to the river becoming 

poisoned (Hohl 2016: 99–100). In this case, two emitting factories form a sufficient set of conditions 

for the poisoning of the river. A single factory is a necessary element of two sufficient sets: A, for 

example, is a necessary element of the sufficient set ‘A and B each emit two units’ and also of the 

sufficient set ‘A and C each emit two units’. In an over-determination case (where all three factories 

emit two units), no factory is a necessary element of the actually realized poisoning, for two factories 

would have been sufficient to realize the outcome. In order to make a causal contribution, however, 

it suffices for each factory to be a necessary element of a set of conditions that on its own would 

have been sufficient (Hohl 2013: 100). NESS is able to explain the intuition that each factory 

management has a moral reason to reduce its own emissions, even though if viewed in isolation 

none of them causes harm. It does so by stipulating that the emissions of each factory are causally 

relevant for the harmful consequences of aggregate emissions. Put differently, each factory 

contributes to a harmful activity.159  

The explanations so far may provoke the question: why are both criteria needed? In a nutshell, 

criterion 1) is needed to ensure that individuals are morally entitled to some emissions, even if they 

thereby contribute to a harmful activity (under present conditions, all emissions contribute to 

harmful activity because all GHG molecules contribute to the rising atmospheric GHG concentrations 

which make climate change worse). Criterion 2) is needed in order to exclude cases in which the total 

budget is not exceeded, because the exceedance of fair shares by some actors is countered by a 

(voluntary) shortfall from others. As long as the total emissions budget is not exceeded, emitting 

more than one’s fair share is unproblematic for no negative consequences occur.160   

Having explained these two criteria and discussed why both are necessary conditions, we now turn 

to the third issue: why these criteria are sufficient, that is, why they identify morally impermissible 

emissions. 

159 Note that climate change is not analogous to an overdetermination case. The simple example is used to 
illustrate NESS and the claim that an action makes a causal contribution without necessarily changing the 
outcome.  
160 This is based on the assumption that the exceedance of fair shares does not cause the shortfall (for such a 
case, see below). It might also be legitimate to exceed my fair share if others’ shortfall is involuntary; for 
instance, if I cannot do anything about the shortfall.    
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Intuitively, each criterion identifies morally problematic behaviour. Exceeding one’s fair share 

(criterion 1) means that one uses more of a scarce resource than one is entitled to.161 Firstly, the fact 

that many actors use more than their fair share causes harm. Secondly, this overuse also means that 

one “uses up what others need” (Shue 2014: 331); that is to say, by exceeding one’s fair share one 

might deprive others of legitimate emission entitlements that they would have otherwise received. 

This is a likely consequence if a cap on emissions is introduced or lowered due to the past and/or 

present overuse of the atmospheric sink capacity for GHG. The lower emissions cap implies that 

some will get fewer emissions entitlements than they would have otherwise got (i.e. without 

past/present overuse). Regarding criterion 2, contributing to an activity which leads to serious harm 

seems to be something that is at least pro tanto wrong, especially if the contribution could be 

avoided (see also Raterman 2012: 424; Betz 2012a). 

In sum, only exceeding one’s fair share or only contributing to a harmful activity can each be 

justifiable in certain situations. However, if both criteria are met, emitting is morally wrong. In the 

present context, high atmospheric GHG concentrations cause harmful climatic changes and emission 

levels currently far exceed the earth’s absorptive capacity. Hence, all activities that generate GHG 

contribute to harmful cumulative emissions, and therefore condition 2) of the FSA is met. In order 

not to act in a morally impermissible manner, individuals ought therefore to limit their GHG 

emissions to their fair share.162 But what is an individual’s fair share? This is addressed in the 

following section. 

5.5.2 The Difficulty of Determining Fair Shares 

Determining fair shares is complicated. This sub-section does not aim to solve these difficulties but 

rather to highlight them. On the other hand, these difficulties do not preclude offering some rough 

guidance on which groups of persons very likely exceed their fair shares, and this admittedly very 

rough conclusion will be sufficient for the purpose of this work. 

Answering the question of what is an individual’s fair share requires two steps: first, determining the 

overall emissions budget and, second, distributing this budget among all individuals. I start with the 

first step. Ideally, the emissions budget ought not to result in harmful climate change and, hence, 

should not exceed the earth’s absorptive capacity. Given the present non-ideal atmospheric GHG 

concentrations, determining the emissions budget must somehow balance, on the one hand, present 

as well as future generations’ interests in not being harmed by climatic changes, and on the other 

hand present generations’ interests in emitting in order to lead decent lives. However, some people’s 

161 Duus-Otterström argues that one accrues an atmospheric debt by exceeding one’s fair share, that must be 
made good by taking on extra burdens regarding mitigation or adaptation (2013: 457) (see Section 5.5.3). 
162 I side-step the complex question of how to ascribe emissions to individuals, but see Nolt (2011: 4). 
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interests and rights will inevitably be sacrificed.163 Striking the right balance between the 

(fundamental) entitlements of different groups of people is extraordinarily complex, and there is a 

fierce debate over the extent of which developing countries are entitled to increase their emissions 

and whether Climate Engineering technologies allow for an increase in the present emissions budget 

(Moellendorf 2014; Shue 2014; Jamieson 2014; Preston, ed. 2016).  

Since these considerations far exceed the scope of this work, I will rely on the strongly simplifying 

assumption that the 2°C goal represents a rough compromise between the various entitlements of 

present and future people. A rise of GMST of 2°C above pre-industrial values likely avoids 

catastrophic harm at the global level, but probably still provides present generations with sufficient 

emissions entitlements to allow for a non-abrupt transition to low-carbon societies and for some 

fossil fuel driven development in poor countries. At the same time, a 2°C rise is nevertheless 

associated with serious dangers and will impose hardship on millions of people, technologies that 

allow for far-reaching emissions cuts are affordable (in detail Baatz and Ott 2016) and the potential 

availability of Climate Engineering technologies does not reduce the need for these cuts (Barrett et 

al. 2014). I therefore think that, whatever the precise argument and the numbers that one relies on, 

sound moral reasoning cannot establish any less ambitious goal.164 According to Allen et al., reaching 

the 2°C goal likely requires limiting total anthropogenic carbon emissions to one trillion tonnes  

(2009). Since half of this has already been emitted, the remaining emissions budget for the 

foreseeable future is 0.5 trillion t C.  

I now turn to the second step, of fairly distributing the emissions budget. Assuming that the budget 

decreases each year, and that each year’s budget is split equally among all human beings living in 

that year, each individual could emit around 6 t CO2 at present, 3 t CO2 in 2040 and 1.5 t CO2 by 2060 

(Allen et al. 2009: 1163).165 In comparison, current US citizens emit on average 20 t CO2-equivalents 

per year, Western Europeans and Russians emit 9 t CO2, 8 t CO2 are emitted by citizens of the Middle 

East and China, while south Asians and Africans emit about 2.4 t CO2 (Piketty and Chancel 2015: 

163 Present policies favour high emitters’ (illegitimate) interests over the interests of those whose rights are 
threatened by climate change, and possibly also over future emitters. (I say “possibly” because at some future 
point high GHG emissions will no longer be required to achieve well-being; but it is uncertain how soon this 
point will be reached.) 
164 In fact, many believe that the 2°C target is not ambitious enough. As a consequence, the Paris Agreement 
aims at “[h]olding the increase in the global average temperature to well below 2°C above pre-industrial levels 
and to pursue efforts to limit the temperature increase to 1.5 °C above pre-industrial levels, recognizing that 
this would significantly reduce the risks and impacts of climate change” (Article 2, 1a). Shue argues in detail for 
the position assumed here (2014: 327–337). Also note that my position is based on present knowledge. New 
findings, e.g. regarding climate sensitivity, might invalidate the argument that I outline. 
165 Present emission levels equal present global mean per capita emissions (6.2 t CO2, see below). The yearly 
global emissions budget will be roughly 6 Gt C in 2040 and 3 Gt C in 2060, according to Allen et al.’s benchmark 
emissions scenario (2009: 1163). For reasons of simplicity I assume that the world population (currently 7.5 
billion) does not change. (1 t C equals 3.67 t CO2). 
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18).166 Hence, actual per capita emissions are much higher than individuals’ fair share of emissions 

entitlements if Allen et al.’s calculations are correct and an even distribution is assumed. It must be 

noted, though, that this rough determination of fair shares is very generous to wealthy high emitters. 

Firstly, Allen et al.’s calculation starts from the current de facto budget, which is reasonable for their 

purposes. Calculating present fair shares on this basis, however, assumes that the current total 

emissions output is justified, and this seems highly questionable given the many “luxury emissions” 

enjoyed by citizens of developed countries (Shue 1993). If a justified total emissions budget is lower 

than the present de facto budget, each person’s fair share would also be lower. That is, the 6 t CO2 

per year figure marks the upper bound of present fair shares, if emissions were to be distributed in 

an egalitarian fashion.  

Secondly, the equal distribution of emissions entitlements has been criticized by Caney and Bell for 

being atomist and isolationist (Section 5.4.1), and Caney has proposed an alternative integrationist 

allocation method (2012b). This method firstly identifies what people are entitled to as a matter of 

justice, and secondly determines the amount of emissions required to fulfil these entitlements. In 

order to avoid controversial assumptions, Caney proposes adopting a minimal account of justice 

according to which everyone is entitled to receive the means necessary to fulfil her basic needs. I 

discussed the difficulties of determining fair shares using this method in earlier work (Baatz 2014). A 

general consequence is that within Integrationism an individual’s fair share depends on the 

circumstances in which she lives, and cannot be determined at a general level of analysis (see also 

Seidel 2014). A further consequence of adopting a minimal account of justice is that in most cases 

people would receive few emissions entitlements, because they need much less than they de facto 

use in order to meet their basic needs or to realize their human rights. I have argued that even if we 

disregard the minimal account which underpins this method, wealthy high emitters exceed their fair 

share. In a nutshell, this claim is based on the argument that if the total emissions budget where 

appropriately limited then emissions would be scarce and emitting would be more expensive. In 

order to maintain their emissions levels, people would have to spend much more money than they 

do at present, and would be unable to simultaneously maintain both present high levels of wealth 

and their emissions levels (in more detail, see Baatz 2014: 11).  

The general point is that Integrationism aims at a just overall distribution of goods. While the wealthy 

posses the means to buy the goods and services they are entitled to as a matter of justice on 

markets, the poor often cannot. On average, Integrationism would therefore give more entitlements 

to those with little wealth than those with plenty – especially given the current massive levels of 

166 Per capita emissions are higher for developed countries if a consumption-based method is used (Piketty and 
Chancel 2015: 28). 
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global inequality, which ought to be reduced according to any of the established theories of justice. 

As a consequence, if the egalitarian distribution of emissions entitlements is dropped in favour of a 

more integrationist principle, it is very likely that the wealthy would receive even less than 6 t CO2. 

Given that wealth is still correlated with emissions levels, this implies that many high-emitters would 

also get less than that. 

In conclusion, those emitting more than the world average (6.2 t CO2, Piketty and Chancel 2015: 28) 

very likely exceed their fair share using both an isolationist and an integrationist method for 

allocating emissions entitlements, and those living average Western or consumption-intensive 

lifestyles exceed their fair share by even more. Based on these considerations, I propose the 

following rule of thumb: those emitting above the world average and who are not poor – according 

to the definition of poverty within their society – exceed their fair share. 

5.5.3 Fair Shares and Fulfilling Remedial Duties via net Emissions Reductions  

Section 5.4.2 ended with the observation that an individual can, in principle, fulfil her remedial duties 

by reducing her net emissions. If Y is her fair share for each time slice, and if she emits Y+X in t1, she 

can make up for her excessive emissions by emitting Y-X in t2. This means that mitigation/GGR is 

relevant for compensation. This sub-section further elaborates on this position. I will propose that, in 

the case of the establishment of compensatory mechanism, direct mitigation/GGR should be ignored 

but indirect mitigation/GGR is relevant for providing compensation. 

I start with the argument for ignoring direct mitigation/GGR. Direct mitigation/GGR refers to the net 

emissions reductions that result from one’s own actions. The first part of the argument supposes that 

there are very few people who are able to fulfil their remedial duties via reducing their emissions 

even below their fair share. The reasoning behind this claim is as follows: In order to avoid further 

substantial contributions to climate change, future emissions budgets should be tiny. But instant cuts 

of global GHG emission by, say, 90% would cause widespread poverty. Without the fear that very low 

emissions levels would undermine present peoples’ (basic) entitlements, there would be strong 

moral reasons for achieving these levels now. That is to say, the present level of fair shares is based 

on the consideration that lower GHG levels, although desirable as far as future climate change 

impacts are concerned, would be too burdensome for present emitters. This, however, means that 

there are few people who can easily reduce emissions even below their fair share. Put differently, 

those who should and could easily reduce their emissions exceed their fair, and therefore their 

reductions do not count as remedial actions but rather as efforts to meet one’s fair share. And those 

who do not exceed their fair share do so either because they have already undertaken considerable 

efforts to limit their emissions, despite living within carbon-intensive social structures, or do so 
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involuntarily because they are poor. But the poor do not have remedial duties, according to the 

argument outlined in Chapter 6.  If this argument is correct, there are hardly any individuals that 

both have remedial duties and can reduce net emissions below their fair share. Hence, ignoring 

mitigation/GGR when addressing the issue of compensation seems justified.  

The above argument is based on empirical conjectures, and may be mistaken. But there is a further 

reason for ignoring net GHG reductions by individuals within a compensatory mechanism. Whether 

people meet their fair share is a voluntary decision that cannot be enforced without extraordinarily 

intrusive measures. The mechanisms at governments’ disposal for reducing emissions (taxes, 

prohibitions, norms and standards, etc.) can certainly make it harder (i.e. more expensive) to emit, 

but they will not limit the emissions of an individual to any specific level. This would require a 

(downstream) emissions trading scheme with a strict cap in which individuals receive emissions 

entitlements. As long as such schemes do not exist (and I assume that they will not exist anytime 

soon), fair shares cannot be enforced; or rather, they should not be enforced because that would 

necessitate deep interference in individuals’ freedoms and privacy. A compensatory mechanism, 

however, should not rely on voluntary acts but should include a mechanism for enforcing remedial 

duties. Duties can be enforced via payments. For example, emission generating activities can be 

taxed and the revenues used for compensatory purposes. In this case, the mechanism does not rely 

on voluntary individual choice to lower emissions, but generates compensatory funding irrespective 

of whether any particular individual is willing to fulfil her remedial duties. I therefore propose that 

the possibility of fulfilling remedial duties via voluntary direct net GHG reductions should be ignored; 

the compensatory mechanism should focus only on responses that are enforceable.167  

I now turn to the argument that indirect mitigation/GGR is relevant for compensation. Indirect 

mitigation/GGR refers to enabling others to reduce their net emissions (Duus-Otterström and Jagers 

2012: 749). First of all, enabling others to reduce emissions is enforceable. Revenues that are 

generated by a government can be used to finance mitigation and GGR elsewhere. Whether or not 

indirect net emissions reductions count towards fulfilling remedial duties depends on whether or not 

they are credited against the duty-bearer’s fair share. As argued above, most duty-bearers exceed 

their fair share. If so, such reductions would count as efforts by the duty-bearers towards meeting 

their fair share (because it is assumed that most duty-bearers exceed their fair share) and not as 

fulfilling their remedial duties, as argued in the above paragraph.  

167 How compensatory funding can be generated by enforcing remedial duties is discussed in detail in Chapter 
8. 
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But is it really plausible to say that if, for example, Germany provides Mali with wind turbines, the 

potential reductions count as mitigation efforts by German citizens?168 In my opinion, the following 

interpretation of the technology transfer example is more appropriate: Providing the poor with clean 

technology enables them to realize their general entitlements with fewer emissions. This would 

mean that they could realize their entitlements even if future emissions were seriously limited; and it 

would also mean that total emissions are lower than they would otherwise be if emissions are not 

seriously limited (assuming that development takes place with or without clean technology). In the 

latter case, duty-bearers remedy the increase in climate-related threats by indirectly reducing the 

total GHG output. In the former case, duty-bearers remedy the fact that excessive past emissions 

deprived the poor of opportunities to emit by providing them with the means to prosper even 

without these opportunities. If this interpretation is convincing, remedial duties can be fulfilled via 

indirect mitigation/GGR.169 

To conclude, within a compensatory mechanism direct individual net emissions reductions are 

ignored because few will able to fulfil their duties in this way and because these measures are not 

enforceable. But fulfilling compensatory duties via indirect net emissions reductions (i.e. enabling 

others to emit less) is a relevant possibility. Compensation can therefore happen via indirect 

mitigation, (indirect) adaptation and rectification.170 It stands to reason to set up an international 

fund that provides rectification for ongoing human rights violations, enables those whose human 

rights are threatened or undermined by climate change to adapt and help the poor to develop 

without a substantial increase in their emissions. The next chapter discusses at some length who 

ought to provide this funding, i.e. it further specifies the duty-bearers.  

168 I assume that the transfer happens outside of a formal offsetting scheme, such as the Clean Development 
Mechanism (see Section 8.3.2). Interestingly, however, even within offsetting schemes one might say that the 
achieved reductions should not be counted towards the offsetting party’s fair share: if CO2 offsetting schemes 
such as atmosfair.de or carbonneutral.com reduce emissions by providing poor people with low-carbon 
technologies, this could also be understood as helping others to mitigate (i.e. fulfilling remedial duties) rather 
than reducing one’s own ‘carbon footprint’ (i.e. fulfilling duties to stick to one’s fair share). 
169 If the interpretation is not convincing, then ‘mitigation’ and ‘GGR’ are not relevant for compensating 
potential victims of climate change. This, however, will not influence the conclusion of this work because I will 
later restrict compensation to adaptation financing because of specific non-ideal present circumstances (see 
Section 7.1). In contrast to Section 7.1, this section is concerned with identifying the responses that are 
relevant for compensation in general, irrespective of these further non-ideal circumstances.  
170 The distinction between ‘direct’ and ‘indirect’ equally applies to adaptation (Duus-Otterström and Jagers 
2012: 749). Since remedial duties exist towards others, compensation is about enabling others to adapt rather 
than adapting oneself and thus concerned with indirect adaptation. Regarding rectification, the direct/indirect 
distinction is less important given that ‘enabling others to rectify’ is possible but does not seem like a relevant 
strategy.  
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5.6 Conclusion 
This section summarises the main findings from Chapter 5. Given the projected impacts of climate 

change, I argued in Section 5.2 that it will violate the human rights of many and threatens the rights 

of many more (probably millions). The rights threatened or violated in this way ground 

corresponding duties to promote and support institutions that limit emissions and allocate the 

resulting mitigation burdens. Due to the scope and severity of the climate change threat, the need 

for action is urgent:  

The opportunity to replace short-sighted rights-undermining practices reliant on primitive fossil-fuel 

energy technologies with far-sighted rights-protecting institutions resting on alternative energy 

technologies is historic, unprecedented. We can take steps now to protect rights for those who come 

after us, steps that it may be too late for anyone to take later (Shue 2014: 294).  

I also asserted that those whose human rights have been violated are entitled to compensation. 

Although understanding climate change as a human rights issue and deriving some key duties from 

this is comparatively straightforward, I highlighted how further specifications regarding both duty- 

and entitlement-bearers are needed. Since the human rights argument does not establish who 

should provide compensation, Chapter 6 will develop a robust duty-bearer account. The 

identification of entitlement-bearers is difficult as well. In order to determine who is a victim of 

climate change one needs, firstly, to attribute a harmful event or impact to climate change and, 

secondly, identify which part of the harm can reasonably be said to be due to this event rather than 

to other causal factors. Both steps pose serious challenges and require further investigation. Based 

on the form of compensation proposed in Chapter 7, Chapter 9 will provide different solutions to 

these attribution problems.  

Section 5.3 identified various responses to climate change in addition to mitigation, which aims at 

reducing atmospheric GHG concentrations via emissions reductions. Adaptation refers to a “process 

of adjustment to actual or expected climate and its effects” (Field et al. 2014: 40), and should aim at 

enabling people to exercise their human rights without threats from changing climatic conditions. 

Two further (potential) responses are Greenhouse Gas Removal (GGR), defined as the “removal of 

CO2 and long-lived greenhouse gases from the atmosphere” in order to reduce their concentration, 

and Targeted Climate Modification (TCM), defined as the “[i]ntentional modification of the Earth’s 

energy fluxes in order to offset climate change at the regional to global scale” (Boucher et al. 2014: 

30). Finally, rectification comprises ex-post remedies intended to make up for the ongoing or past 

inability to exercise rights, e.g. as money to make up for ‘pain and suffering’ or via other symbolic 

measures. According to the terminology adopted in this work, ‘adaptation’ and ‘rectification’ classify 
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actions based on their different goals and ‘compensation’ refers to the justificatory level. It refers the 

circumstance that people are entitled to live in a world in which their human rights are not violated 

or routinely threatened and that, when this entitlement is not met, right holders are owed a 

compensation that remedies the unjust situation. 

Section 5.4 discussed how these different types of responses can be understood in a coherent way. 

According to a typology introduced by Caney (2012b), approaches to climate justice are atomist or 

holist and isolationist or integrationist. The former distinction concerns the issue of whether to deal 

with the five general types of responses separately (Atomism) or in combination (Holism), and the 

latter relates to whether climate-induced burdens and benefits are distributed independently from 

overall burdens and benefits (Isolationism), or else treated as a part of these broader considerations 

(Integrationism). While the debate on Integrationism/Isolationism has been concerned with the 

distribution of emissions entitlements, and hence with mitigation, I discussed whether the aim of 

adaptation should be understood in an integrationist or an isolationist manner. The definition 

proposed in Section 5.3.2 (enabling people to exercise their human rights without threats in changing 

climatic conditions), is integrationist because it is based on general entitlements (human rights). We 

can contrast this with an isolationist perspective, according to which adaptation should seek to 

prevent people being made worse off by climate change. But this counterfactual understanding is 

vulnerable to Parfit’s NIP (see Section 4.1.2). In addition, while an isolationist understanding might be 

appropriate for the narrow context of compensation, which is solely concerned with corrective 

justice, it runs into problems when identifying entitlement-bearers and does not offer a complete 

duty-bearer account. For these reasons, the integrationist definition of the aim of adaptation 

proposed above also is appropriate in the context of compensation. 

I then turned to the Atomism/Holism distinction in order to investigate whether all five types of 

responses are relevant to the issue of compensation. As a reply to the holist claim that duties to 

provide compensation are not associated with specific types of responses, I developed an argument 

that makes a distinction between mitigation and GGR on the one hand and adaptation and 

rectification on the other. While mitigation and GGR are concerned with respecting (human) rights 

and the just distribution of emissions entitlements (i.e. with distributive justice), adaptation and 

rectification are about remedying threats to or violation of (human) rights, which also involves 

corrective justice. I concluded that this argument fails because, in principle, it is possible to remedy 

past excessive emissions by emitting less in the future than one would otherwise be entitled to. Thus, 

mitigation and GGR can also be governed by principles of corrective justice.  
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In Section 5.5 I developed the so-called Fair Share Argument (FSA). It establishes that everyone is 

entitled to a certain proportion of the overall emissions budget – one’s fair share. According to the 

FSA, A’s GHG emissions are morally wrong if 1) A exceeds her fair share of emissions entitlements, 

and 2) by emitting, A contributes to a harmful activity. Under the present conditions of elevated 

atmospheric GHG concentrations, all emissions contribute to a harmful activity and, thus, exceeding 

one’s fair share is wrong. Determining an individual’s fair share is difficult. In general, it requires two 

steps: firstly, determining the overall emissions budget; secondly, distributing this budget among all 

individuals. Based on calculations by Allen et al., and the assumption that the 2°C goal provides a 

rough compromise between the various entitlements of present and future people, each individual 

could emit around 6 t CO2 per year at present if the global emissions budget were to be distributed 

equally among all people. Because this takes the current emissions levels as justified, it is a very 

generous definition of fair shares and should instead be considered as an upper bound. I further 

argued that wealthy persons would, on average, get even less emissions under the more 

integrationist and non-egalitarian allocation method proposed by Caney. I concluded by proposing, 

as a rule of thumb, that those who emit more than the global average (6.2 t CO2) and are not poor – 

according to the definition of poverty within their society – exceed their faire share.  

Finally, I returned to the question of whether an individual can fulfil her compensatory duties by 

reducing her net emissions. I distinguished between direct and indirect net reductions, with the 

former concerning reductions caused by one’s own acts and the latter about enabling others to 

achieve net GHG reductions. I proposed to ignore direct reductions, for two reasons. Firstly, there 

will be few people for whom one can reasonably claim that they ought to reduce their emissions 

below their fair share. Secondly, a compensatory mechanism should be based on duties that are 

enforceable and individual GHG reductions can hardly be enforced without very intrusive measures. I 

then argued that indirect net GHG reductions are relevant for compensation, given that they can 

remedy climate-related threats or reduced future emissions opportunities for the poor. Thus, indirect 

mitigation, (indirect) adaptation and rectification are relevant responses for fulfilling compensatory 

duties vis-à-vis those whose human rights are threatened and/or violated by climate change. Chapter 

6 now explores in depth who ought to finance compensatory measures.  
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6. Duties to Provide Compensation 

6.1 Introduction  
Chapter 5 applied the human rights account introduced and defended in Part I to the case of climate 

change. I argued that although the account allows for a comparatively robust argument that those 

whose human rights are threatened or harmed by climate change are entitled to compensation, it is 

not clear who is obligated to provide compensation. In the climate justice literature, there is a large 

debate about so called burden-sharing or duty-ascribing principles. This debate, and the principles 

discussed there, allows for developing a robust and complete duty-bearer account, i.e. one that 

covers all entitlements – at least in principle. In addition to the justification of a duty-bearer account, 

this chapter also aims at advancing the debate by (i) offering a detailed, but heavily qualified, 

defense of the so called Beneficiary Pay Principle, (ii) proposing a new principle, the Non-Promoter 

Pays Principle, and (iii) arguing that at the stage of operationalisation many nuanced principles 

collapse into a simple principle, namely the Ability to Pay Principle.  

Chapter 5 started with the introduction of the distinction between distributive and corrective justice. 

I now clarify how I understand further terms that are of relevance for this chapter but not 

homogenously used in the literature. First, I distinguish between backward- and forward-looking 

considerations of justice and secondly between harmful and wrongful acts.  

Backward-looking considerations of justice look back into the past in order to investigate how a given 

situation came about, which then allows the determination of what justice requires in the present 

(and the future). Forward-looking considerations of justice, in contrast, are not concerned with how a 

situation came about. Rather, they deals with what ought to be done at present (and in the future) in 

order to stay in or arrive at a just state – irrespective of what led to the present state of affairs. Note 

that these perspectives are not necessarily mutually exclusive: both can be used to determine who 

ought to do what at present and in the future (indeed, this chapter will pursue such an approach). 

And while corrective justice is rather associated with backward-looking and distributive justice rather 

with forward-looking considerations, the backward-/forward-looking distinction does not fully map 

on the corrective/distributive justice distinction. Corrective justice can also involve some forward-

looking considerations (as in case of a qualified Polluter Pays Principle, see Section 6.2) and 

distributive justice can involve some backward-looking considerations (as in case of the Qualified 

Beneficiary Pays Principle proposed in Section 6.4).   

I now turn to the harmful/wrongful distinction. Harmful acts cause harm and wrongful acts involve a 

degree of moral blameworthiness or culpability. An act can be harmful and non-wrongful, e.g. when 
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an act that harms somebody is the best option from the moral point of view. It can also be wrongful 

but not harmful if a certain understanding of harm is used; e.g. if risk imposition is not considered to 

be harmful, playing Russian roulette with a person against her will is wrongful but not harmful 

(presupposing a lucky outcome). Of course, a harmful act can also be wrongful.   

Having completed the definition of some further terms, I now outline how Chapter 6 proceeds. 

Section 6.2 discusses whether the well-known Polluter Pays Principle can be applied in the climate 

change context. By drawing on the Fair Share Argument introduced in Section 5.5 I rebut a general 

objection to using it in this context, but also argue that it cannot address all climate-related harm and 

therefore must be supplemented by at least one further principle. Therefore, Sections 6.3 and 6.4 

discuss two further principles, the Ability to Pay Principle and the Beneficiary Pays Principle 

respectively. Since the Beneficiary Principle is more controversial than the Ability to Pay Principle, I 

discuss the former in greater detail and offer a qualified version that is supposed to accommodate 

objections to applying it in the climate change context. Section 6.5 then briefly presents three further 

principles: Caney’s History-Sensitive Ability To Pay Principle, Göran Duus-Otterström’s Indebted Pays 

Principle and the Non-Promoter Pays Principle that I develop based on an argument from Bell. 

Sections 6.3-5 discuss five different principles that could supplement the PPP. The next step could 

either propose an account that combines all principles in a coherent manner or provide arguments 

which principles are to be preferred. Instead, Section 6.6 investigates how all six principles (including 

the PPP) can be operationalised, that is how one can identify particular real-world duty-bearers 

based on the respective principle and determine the extent of their duties. This discussion reveals 

that reasonable as well as practicable forms of operationalising the principles that could supplement 

the PPP will identify the same duty-bearers: wealthy persons. Based on these results, the section will 

end with introducing the final duty-bearer account on which Part III will draw. Section 6.7 concludes.  

6.2 The Polluter Pays Principle 
The Organization for Economic Cooperation and Development (OECD) is usually credited as the 

originator of the Polluter Pays Principle (PPP). It adopted the PPP in 1972 as an economic principle in 

order to allocate the costs of pollution control (OECD 1992: 5). The principle stated that a polluter 

has to bear all the costs of avoiding and reducing the pollution that he causes (OECD 1992: 5). In the 

course of time, the PPP’s scope was broadened to also cover damage costs caused by the pollution. 

Polluters who failed to take the required measures “would be liable and would have to pay 

compensation to any victims” (OECD 1992: 6). According to the OECD, the PPP aims at internalising 

the costs of pollution prevention, pollution control and damage, that is at internalising full external 

costs (OECD 1992: 7–8). It creates incentives to avoid pollution in the first place and is thus supposed 

to reduce environmental damage. 
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The PPP’s focus on internalisation and avoidance or reduction of damage has led some to conclude 

that the PPP is an “entirely forward-looking principle” (Shue 1999: 534). Although as an economic 

principle aiming at higher efficiency it does have a forward-looking component, it also is backward-

looking in that polluters must shoulder the costs of their polluting activity, either in the form of costs 

from preventive measures or in the form of damage costs or both. That is to say, the accumulating 

costs are borne by those causally responsible for them. In contrast to the entirely forward-looking 

Ability to Pay Principle (APP) (see Section 6.3), the PPP retraces the causal chain and identifies the 

causer (or the polluter) as the one responsible for bearing the costs. Moreover, just because the 

OECD defined the principle in the above-stated sense does not mean that a PPP-version is 

implausible which also makes agents bear the costs of their past pollution. I therefore conclude that 

it is not a conceptual mistake to think of the PPP as a (mostly) backward-looking principle. The main 

question is whether such a principle can reasonably be applied to climate change, and I assume most 

agree with this.  

Originally, the PPP was applied to cases like pesticides, waste, noise and air pollution from transport 

(OECD 1992: 8). With the rise of the climate change debate it was increasingly applied to GHG 

emissions.171 Caney for example writes: 

[c]onsider, first, the view that the polluter should pay. This has an immediate intuitive appeal and should 

play a role in any plausible account of who should pay the price for addressing climate change. It is a 

strongly held view that if an actor causes pollution (through, say, releasing radioactive waste or emitting 

dangerous fumes) then that actor is morally responsible for dealing with the ensuing costs to others 

(Caney 2010a: 205).  

And Shue says: “One of the most compelling principles for the assignment of responsibility is the 

principle that the persons inflicting a harm must stop – first, do no harm – and must, if possible, 

compensate for the damage they themselves have already done” (2014: 309). 

I will first qualify the PPP for the climate change context based on the Fair Share Argument (FSA) 

(Section 6.2.1) and then deal with arguments that limit the scope of the PPP in this context (Section 

6.2.2).  

6.2.1 The Polluter Pays Principle and Fair Shares 

In contrast to standard cases of pollution, for instance a factory releasing a substance into a river that 

causes fish kill, GHG are a stock pollutant emitted by everybody and it is impossible to link specific 

GHG emissions to specific harm. These characteristics complicate the application of the PPP to 

171 Note that other terms are also used to express the idea contained in the PPP. Clare Heyward, for instance, 
refers to the Contribution to the Problem Principle (2010) and Shue to the Contributory Pays Principle (2015). 
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climate change and GHG emissions respectively and have led some to look for other principles (e.g. 

Weisbach 2012: 551–4; Moellendorf 2014: 152–80).172  

If the PPP is defined via the FSA developed in Section 5.5, some of these rather general concerns can 

be addressed, however. In a nutshell, the FSA establishes that emitting more than one’s fair share is 

morally wrong because one makes an excessive contribution to a harmful activity and deprives 

others of legitimate emissions opportunities (Section 5.5.1). Wrongful emissions generate remedial 

duties vis-à-vis those threatened or harmed by excessive GHG emissions and, if applicable, also vis-à-

vis those deprived of emission opportunities (also see Gardiner 2010: 56; Bell 2011a: 115).173 

According to the fair share understanding of the PPP, not all GHG emitters must provide 

compensation but only those who emit more than their fair share, and they must do so to the extent 

that they exceed it (Caney 2005a: 767–9). In the following I will reserve the label “polluters” for those 

who exceed their fair share. Qualified in this way, the PPP satisfies the intuition that, on the one 

hand, those who emit considerable amounts of GHG should bear some duties and, on the other 

hand, not everyone who emits GHG should do so, and it offers an argument for why this is the 

case.174 

The FSA also accommodates the objection that it is unfair to make people pay for comparatively high 

GHG emissions if these are required to maintain subsistence (Caney 2005a: 763). Given that the 

correlation between emissions and wealth is not perfect, some poor people have comparatively high 

emissions levels and burdening them with compensatory duties would prevent them from escaping 

poverty or push them even further into poverty (Caney 2010a: 212). As said in Section 5.2.1, fair 

shares determine what an agent is legitimately entitled to emit. Defining legitimate entitlements in 

such a way that this denies some the means of subsistence is very unconvincing (in detail Caney 

2011: 549–50). This idea is also contained in the argument that duties to reduce emissions are 

limited by considerations of demandingness (in Section 5.2.2). High emitters ought to reduce 

172 Note, David Weisbach does not use the term PPP. But he discusses whether emitting GHG can generate 
remedial duties and concludes that it does not because it is impossible to say which emissions-generating 
activities are justified and which are not. The FSA disputes this view. 
173 The FSA is also supposed to ground duties to reduce individual emissions (Baatz 2014; 2016; Baatz and 
Voget-Kleschin 2016). Here, I am only concerned with remedial/compensatory duties. It is worth noting, 
though, that the consequentialist argument that there are no duties to reduce individual emissions because 
this has morally negligible consequences (Sinnott-Armstrong 2005; Aufrecht 2011; Maltais 2013) probably has 
no force against compensatory duties. For example, even modest financial expenses of, say, US$ 30 per month 
can make a difference for a poor person in a developing country that is threatened or harmed by climate 
change. 
174 It is worth noting that some emissions are not just morally wrong but illegal, for example in case of ongoing 
gas flaring during the oil production in the Niger delta (BBC News 2005). It stands to reason that the 
responsible agents ought to contribute to compensation as well. The scope of the FSA/PPP comprises illegal 
emissions to the extent they are also morally wrong, i.e. they could have reasonably been avoided, which is 
very likely. I am indebted to Robert Mill for raising this issue.   
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emissions but not to the extent that they forgo emissions required to maintain their subsistence – 

even if their emissions levels are still high.175 

6.2.2 The Limited Scope of the Polluter Pays Principle in the Climate Change Context 

The previous section argued that causation problems are not fatal for applying the PPP to climate 

change. Remaining objections do not question the general applicability of the PPP but point to its 

limits. In the following I will bring up three objections but only discuss the third in some more detail 

because I consider this to be the most controversial issue. 

First, anthropogenic climate change represents the cumulative result of various collective and 

individual decisions and actions during the last 250 years. Many of those who made these decisions 

are now dead and cannot take on any compensatory burdens (Gardiner 2010: 57). According to the 

FSA, the polluters have compensatory duties in proportion to their excessive contribution to climate 

change. It grounds responsibility for emissions caused by oneself, not for those caused by others. 

Given that particular emissions cannot be associated with particular damages (see Sections 5.3 and 

5.5), there is no clear answer regarding what any particular polluter is (not) responsible for (but see 

Section 6.6.1). Instead, the sum of polluters is responsible for the total costs (Caney 2005a: 753). 

However, saying that current polluters ought to remedy all climate-related threats and harms would 

make them responsible for all excessive emissions, including those of their ancestors, and this would 

be unfair (in detail see Caney 2005: 756–65, 2006b: 469–71 and Page 2008: 559–60). 

Second, although anthropogenic climate change is virtually certain, it is uncertain whether all of the 

observed changes can be attributed to human causes (see Chapter 1). As should be clear from the 

above remarks, the PPP does not apply to harm related to natural climate variability. In light of the 

first and the second objection, Caney concludes that the PPP must be supplemented by an additional 

principle that attributes responsibilities for non-anthropogenic climate change and for harmful 

emissions from agents who do not exist anymore (Caney 2010a: 212). I share his view and get back to 

it in Section 6.2.3.  

The third objection is based on the fact that people have been excusably ignorant of the negative 

consequences of high GHG emissions for centuries. Since they could not have known about the 

harmful consequences of their emissions, they have not acted in a culpable or wrongful way (Meyer 

2004b: 28; Gardiner 2010: 56; Page 2012: 312–3). This circumstance raises two questions: first, until 

when have people been excusably ignorant, and, second, does excusable ignorance undermine 

175 Caney makes this explicit by proposing the so called ‘Poverty-Sensitive Polluter Pays Principle’ saying that 
persons “should bear the burden of climate change that they have caused so long as doing so does not push 
them beneath a decent standard of living” (2010a: 218). 
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responsibility for the negative consequences of climate change, or more precisely: does it nullify 

compensatory duties based on the PPP? I address both questions consecutively. 

I. 

Up to which point in time people had been excusably ignorant of the negative effects of GHG 

emission has been a matter of some debate. Here, I will only repeat a few key points. Many 

commentators take 1990, the year of the publication of the first IPCC report, as a plausible date 

when the ignorance argument lost its force (see e.g. Müller et al. 2009). Others have referred to the 

adoption of UNFCCC in Rio de Janeiro in 1992 (Farber 2007: 1641). Even if this claim is accepted, this 

does not necessarily mean that the PPP should be applied to all post-1990 emissions. It takes many 

decades to transform a high- to a low-carbon economy. One might thus argue that it would be unfair 

to make polluters pay compensation from the moment they learned about possible negative 

consequences of their excessive emissions. I consider three possible rebuttals of this argument.  

First, let us assume excessive emitters indeed learned about the negative consequences of GHG 

emissions in the early 1990s. 25 years later, many individuals and countries have done little or 

nothing to cut back emissions. From this one might conclude that even if polluters had learned about 

climate change more timely, they would not have acted differently and therefore it is fair to make 

them pay nevertheless. This reply is problematic on procedural grounds for it means treating persons 

as if they have acted wrongly although they have not (Caney 2010a: 209).  

The second possible rebuttal is based on the observation that it was not the case that all of a sudden 

people became aware of climate change around 1990. Evidence pointing towards man-made climate 

change steadily grew from Charles D. Keeling’s measure of atmospheric concentrations of CO2 at 

Mount Mauna-Loa in Hawaii starting in 1958.176 In the 1960s and 1970s a number of reports 

suggested that climate change could become a serious problem, cumulating in James Hansen’s 

testimony in the U.S. Congress in 1988, which was reported on the front page of The New York Times 

(Frumhoff et al. 2015: 161). It could thus be argued that political decision makers should have 

reacted to these findings much earlier and much more seriously. They could have supported 

(research on) low-carbon technologies and implemented policies steering economies towards a low-

carbon future. This would have allowed societies to initiate the necessary structural change earlier 

and would have avoided further technological lock-in that has committed many countries to 

additional decades of high emissions levels. Given that decision makers should have been aware of 

176 Svante Arrhenius’ postulating of future anthropogenic climate change six decades earlier (1896) was initially 
dismissed by the scientific mainstream. Also, Arrhenius assumed that climate change would be beneficial – 
which it might have been at first. 
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the findings of climate scientists, they bear compensatory duties. To what extent and in what way 

this responsibility of democratically elected decision makers carries over to the citizens touches upon 

complex interrelations of collective and individual responsibility that I do not address in this work 

(but see Cripps 2013; and regarding responsibility and feasibility Lawford-Smith 2012). Instead, I turn 

to the third rebuttal.  

The delayed structural change implies that people might still depend on carbon-intensive structures. 

That is to say, and overlooking the citizens’ role in not bringing about the changes (i.e. the second 

possible rebuttal), the above complaint is that it would be unfair to impose compensatory duties 

based on high post-1990 emissions because the people had very limited possibilities to reduce their 

emissions. This claim might be correct, but misrepresents duties of polluters based on the FSA. An 

individual’s fair share takes into account to what extent individuals depend on carbon-intensive 

structures and the neglected structural change might imply that individual fair shares are higher than 

they would have been otherwise. Polluters have compensatory duties according to their excessive 

emissions (above their fair share) and excessive are those emissions that they could have reasonably 

avoided (see Section 5.5). In light of the above remarks I assume that from roughly 1990 onwards 

sufficient knowledge on the possibly devastating consequences of anthropogenic climate change was 

available in the public sphere. Individuals could have realized emissions reductions that where 

available to them at that time. To the extent they did not, they ought to contribute to reducing those 

threats (to the human rights of others) to which they had excessively contributed in the past.177 In 

conclusion, the excusable ignorance objection does not undermine compensatory duties based on 

post-1990 emissions in excess of people’s fair shares.   

II.  

Shue (1999) and Neumayer (2000) have argued that although polluters did not know that they are in 

fact polluters before 1990, and thus cannot be blamed for acting wrongly or negligently, they are 

nevertheless responsible for the negative consequences of their very actions. Different possible 

justifications of this claim have been investigated. One line of reasoning draws on the legal concept 

of strict liability that, under certain conditions, grounds liability for damages even if the agents 

causing the damage did not act negligently (Coleman et al. 2015). To my knowledge, all scholars that 

took this route arrived at the conclusion that it is unconvincing to apply standards of strict liability to 

pre-1990 emissions (Caney 2010a; Schüssler 2011; Bell 2011b; Weisbach 2012; Moellendorf 2012). 

Since I agree with their analysis, I will devote this chapter’s space to lines of reasoning that I consider 

177 Determining individuals’ past fair shares is even more complicated than determining present ones. I return 
to the relevance of past excessive emissions in the concluding Chapter 10.  
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to be more promising. One such approach has been called the Beneficiary Pays Principle by Caney 

(2005a: 756) that I will discuss in Section 6.4. Another line of reasoning was first proposed by Clare 

Heyward (2010) and then further developed by Alexa Zellentin (2015b). Heyward and Zellentin 

ground duties resulting from pre-1990 emissions in the notion of outcome responsibility. The 

remainder of this section discusses their proposal. 

H. L. A. Hart and Tony Honoré distinguish between causal responsibility, moral responsibility and 

outcome responsibility (Hart and Honoré 1985; Honoré 1999). Causal responsibility is about causal 

chains and does not require agency; e.g. thermal expansion causes sea level rise. The assessment of 

moral responsibility, on the other hand, is based on the agent’s character; e.g. Peter acted in a 

blameworthy or negligent way or without any fault (Hart and Honoré 1985: 62–8). Outcome 

responsibility is located between moral and causal responsibility, it does require causal responsibility 

but does not require moral responsibility (Honoré 1999: 25–7). The notion is well summarized by 

Heyward as she highlights the key features relevant for the climate change context; so it is worth 

quoting her at length:   

Honoré describes outcome responsibility in terms of making implicit bets. Some activities are regarded 

in society as permissible, but risky. Although they carry risks, the overall benefits are thought to 

outweigh them, hence the activities are permissible.  In engaging in these activities, the agent gambles 

that the outcome will be favourable, accepts the credit if it turns out to be so, and the loss if it does not. 

[…] driving a car is a permissible activity, but one that carries some risks […].  As a competent agent, 

engaging in an activity which carries certain risks, D is outcome responsible even though the accident is 

a result of pure bad luck, and therefore incurs certain duties towards the accident victim. D is not, 

however to blame for the accident, whereas a speeding motorist would be simultaneously outcome 

responsible and morally responsible. According to Honoré, it is fair to make attributions of outcome 

responsibility, including strict liability, providing agents have a minimal capacity for decision-making, and 

can understand the system by which society awards and penalises risky activities, and stand to gain in 

the long term from the operation of that system (Heyward 2010: 80–1).178 

As said, since the 1960s evidence has accumulated that high GHG emissions could lead to negative 

consequences in the future. But was the knowledge regarding the possibility of anthropogenic 

climate change and associated impacts that was available by then sufficient to characterise GHG 

emissions as implicit bets? Based on the work of Honoré (1999) and David Miller (2007), Zellentin 

develops a specific understanding of outcome responsibility. Central to her argument are two claims:  

a) Acting when we know that we do not know what might follow from our action also constitutes a bet 

and thus a deliberate action; and b) The standards of care under conditions of uncertainty are more 

178 Heyward’s passage draws on Honoré (1999: 25–31). 
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stringent than the standards of care with regard to acts that fall within our sphere of secure 

competence” (Zellentin 2015b: 263).  

She further argues that people were aware that industrialisation and massive GHG emissions would 

have substantial and partially unforeseen consequences and the respective acts fall outside their 

sphere of secure competence. “The claim is thus that states could have been expected to know that 

by allowing and promoting large scale industrialisation they were engaging in activities the full 

implications of which were neither fully understood nor fully under their control” (Zellentin 2015b: 

268).179 

Zellentin does not explicitly differentiate between situations of risk and of uncertainty. In a situation 

of risk the probability of occurrence for a given event is known, in a situation of uncertainty it is not 

known and under ignorance even the consequences of an act are unknown (Skorupinski and Ott 

2000: 47;Nida-Rümelin 2005: 865–6). Bets are usually made when the probability of occurrence is 

known or one at least has an idea about it. These are also the situations that Hart and Honoré seem 

to have in mind, as the car accident example illustrates. Zellentin’s claim (a) transfers the betting 

terminology to situations of uncertainty and even ignorance.180 However, she does not offer any 

explicit argument that justifies the transfer of outcome responsibility to situations of uncertainty and 

ignorance.  

Claim (a) convincingly states that acting under uncertainty constitutes genuine agency and agency is 

the central element in Honoré’s notion of outcome responsibility (1999: 32–40). Zellentin further 

argues: “my taking the bet involves acknowledging the decision to act and thus acknowledging that 

there is a normatively significant link between me and the consequences of my acts that might 

generate rectificatory duties towards those whose rights I accidentally infringe” (2015b: 264). 

However, the further conditions which hold in the cases Honoré is concerned with, namely 

conditions of risk, do not hold under uncertainty (when there is considerably less knowledge about 

dangers, benefits and penalties). Given this difference, it does not suffice to show that the agency 

condition holds. Further argumentation is required in order to justify that outcome responsibility is 

reasonable under the modified circumstances.    

It seems that Zellentin backs her line of reasoning with a notion of precaution:  

179 Note, Zellentin discusses the responsibility of states for past emissions since the industrial revolution. In 
contrast, I am concerned with past emissions of present individuals. However, if her argument is sound, it 
might well apply to past actions of present people. 
180 Zellentin argues: “Given the scope of the argument, it is irrelevant whether Arrhenius thought the potential 
impact more beneficial than harmful. Rather, it only matters that he showed that there might be consequences 
in yet under-researched directions” (2015: 267). 
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If the agent knows that the act falls outside her sphere of secure competence, she knows a) that she is 

attempting to do something that might involve risks and accidents that she cannot fully foresee, and b) 

that she ought to be particularly careful given that she knows that she cannot fully foresee all the 

implications of her acts, and thus cannot know which precautions would be reasonable or whether the 

precautions that seem reasonable at the time are anywhere near what is needed to avoid imposing 

unacceptable risks on others (Zellentin 2015b: 264).  

In that case, a discussion of the precautionary principle could lend further credence to her argument 

(see e.g. Gardiner 2006a; Hartzell-Nichols 2013). But further challenges can be raised. It could be 

argued, for example, that agents did not have reasonable alternatives to act otherwise. Forgoing 

activities associated with elevated (industrial) GHG emissions in the 20th century would have caused 

considerable marginalisation, both for single states and individual persons. It might thus be 

challenged that it is reasonable to bear all the negative consequences of acting outside one’s sphere 

of secure competence if the alternative is a life in poverty.  

These points do not necessarily dismiss Zellentin’s account but hint at further conditions that might 

be needed in order to avoid counter-intuitive results. One condition is that the acts under 

uncertainty are beneficial for the actor; a related but distinct condition is that outcome responsible 

agents are able to compensate the victims. For example, both Caney (2010a: 208–10) and Bell 

(2011b: 403–7) defend a modified version of strict liability that bases duties on the extent to which 

polluters have benefited from their past emissions.  

If she does learn that she has unknowingly acted wrongly in the past, she should, as a moral agent, who 

cares about right and wrong, regret her (excusably ignorant) wrongful act. She cannot change the past. 

However, if she sincerely regrets that she has acted wrongly, she should not want to have benefited 

from her wrongful act (Bell 2011b: 403),  

and she should be willing to transfer the benefits to the victims of her harmful past action (Bell 

2011b: 403).181  Bell specifies that the excusably ignorant agent ought not rectify all the harm caused 

by her past actions but only to the extent she has benefited from them (2011b: 407; also Caney 

2010a: 210). If she has to bear the full costs, her liability is the same as if she knowingly acted 

wrongly. This would be unfair for it ignores that at the time of action her knowledge was very 

different from today’s and this fact should matter in the moral assessment of her action. Instead, she 

should only forgo the benefits of her actions to which she is not entitled (Bell 2011b: 407).  

181 In contrast to the terminology used here, according to Bell an action is wrongful if someone’s entitlements 
in terms of justice are violated.  
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Bell and Caney’s argument highlights that linking outcome responsibility to moral duties is more 

plausible if a benefit-component is added. I therefore leave the further defence of the notion of 

outcome responsibility to Zellentin and return to this in Section 6.4.1 when discussing the Beneficiary 

Pays Principle. But before moving on to Section 6.3, I quickly recapitulate the findings of this section. 

I first rejected general objections to applying the PPP in the climate change context. According to the 

FSA, compensatory duties are grounded in the contribution to a harmful activity rather than in 

causing any particular harm. Since knowledge about possibly very negative consequences of high 

emissions levels has been publicly available since approximately 1990, I argued that polluters have 

compensatory duties since then – based on those emissions that they could have reasonably 

avoided. I further highlighted that it would be unfair to make present polluters pay for emissions 

caused by dead polluters and to pay for harm related to non-anthropogenic climate change. If some 

polluters are able to avoid their moral obligations, i.e. if we realistically assume partial non-

compliance with compensatory obligations, further GHG emissions will not be compensated (Caney 

2005a: 766–7). Since the PPP is about making polluters provide redress according to their excessive 

emissions, it would be unfair if they had to bear the total compensatory burden, instead of the 

fraction of the burden they are responsible for. On the other hand, if the polluters only cover the 

burdens they are responsible for, some compensatory obligations remain unfulfilled and persons’ 

human rights will be violated. Hence, the PPP does not provide a complete account of compensatory 

duties and should be supplemented by further principles (Caney 2010a: 213; Heyward 2010: 198, 

219). A “hybrid account” (Caney 2005a: 769) is required in which the PPP is combined with at least 

one further principle.  

6.3 The Ability to Pay Principle 
The Ability to Pay Principle (APP) states that those who are able to solve a problem ought to do so. 

The APP does not require any causal responsibility; duties are solely based on the agent’s ability.  

[T]here are familiar cases where we think that a person is obligated to assist others even when they 

played no part in the other’s poverty or sickness. In such cases we think that a positive duty falls on 

those able to help. […] Even if people disagree with Peter Singer’s claim that persons are obligated to aid 

others up and until the point that the cost to them of giving is greater than the benefit received, there is 

a fixed conviction that there is a duty to aid to some extent (Caney 2010a: 216).  

The APP is commonly understood as an entirely forward-looking principle because it is solely 

concerned with who is most able to remedy harm and not with how it came about (Caney 2010a: 

213). In the context of interest here, the APP assigns duties to those with the ability to contribute 
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compensatory funding, which is usually determined via a person’s financial capacity or wealth (see 

also Section 6.6.2).  

The principle is hardly controversial in the climate justice literature. Because it is an important 

principle and because I will argue that the other principles discussed below are more plausible when 

they are qualified by an ‘ability component’, I briefly introduce the APP here. The discussion is kept 

brief by focusing on those aspects relevant for this section’s conclusion. First, I show that the APP is a 

valid principle within the theoretical framework proposed in Part I and that using it in the climate 

change context does not lead to unjustified outcomes (Section 6.3.1). In Section 6.3.2, I reject a ‘pure 

APP’ approach that would assign compensatory duties solely based on people’s ability or wealth and 

conclude with a few remarks on an ability threshold that the APP establishes.  

6.3.1 Objections to the Ability to Pay Principle 

A general objection to the APP is that it is unjust to make people morally responsible for something 

that is not their fault and that they are not causally related to. The positive duties contained in the 

APP were famously rejected by Robert Nozick (1974). The justice approach adopted here entails that 

human rights are associated with both negative and positive duties. The rationale behind the 

approach is that if rights should not remain a mere promise but rights-bearers are supposed to in fact 

exercise them, more is needed in our modern non-ideal world than negative duties not to interfere 

with exercising the right (see Shue 1980 and Section 3.2.2). If Shue’s rights account and my 

arguments for endorsing it within the constructivist framework are convincing, positive duties exist 

and the APP cannot be challenged on these general grounds.  

However, even if positive duties based on the APP are accepted in general, its application in the 

climate change context might be objected to on the grounds that it leads to unfair outcomes. This 

possible objection is based on the unfairness that arises between primary and secondary duty-

bearers, so to say. Section 6.2 on the PPP argued that polluters ought to bear compensatory duties 

because it is their activities that threaten and undermine rights of others. The APP is considered 

because some polluters cannot pay (because they are dead) and others probably will not pay 

(because of non-compliance with their moral duties). It might therefore be argued that it is unfair vis-

à-vis able persons that they must bear burdens that, ideally, should be borne by others; especially if 

bearing in mind that some polluters simply refuse to comply with their duties and thereby unjustly 

impose burdens on able persons.  

The unfairness vis-à-vis the able is further emphasised by considering that non-polluters are not 

random bystanders but actively involved in solving the climate change problem. If an agent is not 

exceeding her fair share of emissions entitlements but counts as an able agent, in all likelihood she 
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actively reduced her emissions. Hardly anyone will be an ‘able non-polluter’ by accident.182 Making 

the able pay to some extent also means asking even more of those who already contribute to 

reducing climate-related threats while, at the same time, others refuse to do anything. This is very 

unfair.  

To be clear, this is not an objection to the APP in general but rather to its application in a highly non-

ideal situation of partial non-compliance. Caney anticipated this argument (2005a: 771–2). He 

acknowledges the unfairness and draws two conclusions from it. First, he supplements his account 

with a principle that addresses non-compliance; the aim is to enforce the duties of current non-

compliers in order to reduce the duties of able agents. Second, he argues that all possible 

alternatives are worse (Caney 2005a: 772). Similarly, Anja Karnein argues that if those who can aid 

the victims do not, this is unfair towards the victims and this unfairness is not cancelled out by the 

unfairness between compliers and non-compliers (2014). According to Caney and Karnein one can 

(and should) accept that it is indeed unfair if compliers have to do even more but nevertheless 

maintain that they have duties to aid as long as they are able to do so. The reason is that the duties 

are generated by the dire need of the victim and the dire need still exists. If the unfairness that 

compliers must endure is believed to be unbearable, this is a reason to think about and implement 

more drastic measures to enforce compliance rather than not aiding the victims. In a nutshell, then, 

the argument is that making the wealthy pay is the best option of all the bad options that exist – 

even if the wealthy are believed to be entitled to their wealth (Caney 2010a: 214). It is better to take 

away some of their wealth than taking away resources from the poor or not addressing the problem 

at all.  

6.3.2 Basing Compensatory Duties Solely on the APP? 

Section 6.2 ended with the claim that the PPP must be supplemented with another principle in order 

to provide a complete duty-bearer account. It might, however, be the case that another principle 

provides a complete account and is therefore not in need of supplementation. Darrel Moellendorf 

argues that the APP indeed is such a principle (2014). This sub-section presents and criticizes his 

argument.  

Moellendorf argues that the PPP requires the existence of a historic injustice and since past 

emissions do not constitute such an injustice one should look for an alternative principle (2014: 

173).183 Moellendorf is only concerned with burdens resulting from mitigation, but I believe that the 

182 Since the generation of wealth usually draws on carbon-intensive structures, being affluent goes hand in 
hand with substantial GHG emissions – unless one tries to avoid relying on these structures.  
183 According to Moellendorf, this problem – and his argument – equally applies to the Beneficiary Pays 
Principle that will be introduced in the next section.  
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general logic of his argument carries over to compensatory duties. His reason for rejecting the PPP is 

that it puts burdens on poor countries and thereby threatens human development. If putting 

burdens on the poor is wrong and if the PPP does just that, then it should be rejected even if 

concerned with compensation rather than mitigation.  

One of Moellendorf’s key concerns is overcoming global poverty. “In light of the moral importance of 

human development, in order for the costs of the transition to a global no-carbon economy to be 

fair, they must not slow poverty-eradicating human development” (2014: 175). Based on this 

premise he argues that least-developed and developing states can reasonably reject any principle 

that renders the human development prospects of their states worse-off than under a business-as-

usual scenario and that “[t]his idea lends credence to the view that an architecture of responsibility 

for climate change mitigation should be based on state’s ability to pay” (Moellendorf 2014: 175).  

Transferring Moellendorf’s claim from the level of states to that of individuals, it might express that 

the poor can reject any principle that makes them worse-off or that the poor must not bear any 

compensatory burdens. This, however, only rules out unqualified versions of the PPP. First of all, the 

large majority of poor people have very low per capita emissions (Piketty and Chancel 2015), do not 

exceed their fair share and do not have compensatory duties. Second, those few poor persons that 

have caused comparatively high emissions usually depend on these in order to maintain decent lives 

or just subsistence. According to the FSA, they are entitled to these emissions. Exempting the poor 

will nevertheless burden non-poor high emitters that live in developing countries. This outcome 

might be objected to on the grounds that burdening non-poor high emitters will slow poverty-

eradicating human development in these countries. These emitters, however, usually belong to the 

elite of a country and it remains yet to be shown that imposing burdens on the elite of a developing 

country will undermine development goals. At least Moellendorf refers to putting burdens on 

countries, not on upper-class people in these countries. Hence, his argument does not rule out 

qualified PPP approaches.  

Another objection to his argument is that leaving out the PPP is deeply unfair because it ignores 

conscious, excessive contributions to a human rights violating practice.184 Moellendorf replies as 

follows:  

If our purpose for the assignment of responsibility is to sanction people who have acquired their wealth 

unjustly or unfairly, then of course the historical origins of their wealth matter. This is not the 

appropriate purpose for the assignment of responsibility within an international framework regulating 

184 The unfairness of a pure ability-to-pay-approach has also been noted by Page (2008: 561–2) and Heyward 
(2010: 194). 
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access to energy in order to achieve climate change mitigation. Here the overriding purposes are the 

achievement of the mitigation objective and the safeguarding of human development. [...] A schedule of 

emissions reductions that assigns greater burdens to the highly human-developed states and fewer to 

less-developed states, and the requirement to subsidize the transition to alternative energy forms in 

these countries can be justified by the greater ability of the highly human developed states to pay. 

Ability to pay is a sufficient justification for assigning burdens in this way because it serves the important 

moral purposes of the framework to avert dangerous climate change and to provide fair access to 

energy (2014: 178). 

Even though Moellendorf here explicitly restricts the scope of his argument to mitigation, I find it 

unconvincing. First, the statement ignores that the PPP does not just assign responsibility for past 

emissions but also establishes responsibility based on present excessive emissions and both can 

serve as a reason to limit a person’s future emissions budget, as argued in Section 5.4.2. His 

argument does not show that it would be unfair or infeasible that those who exceed their fair share 

at present must reduce their future emissions to a larger extent than those who do not (or exceed 

their fare share to a lesser extent). This, however, would mean to assign responsibility for mitigation 

according to the PPP. Second, using the PPP – regarding mitigation or compensation – creates 

significant incentives to reduce emissions because lower emissions imply fewer burdens (Heyward 

2010: 198, 217). It is curious that in Moellendorf’s proposal mitigation efforts are not reflected in a 

country’s climate-related burdens, although mitigation is one of two goals that are so important that 

they outweigh any other concerns.  

This very brief discussion is supposed to highlight that basing compensatory duties solely on the APP 

is unfair and that it remains to be shown that using the PPP undermines reasonable development 

goals when the principle is properly qualified. Before moving on to Section 6.4, a conceptual 

comment on the APP is in order.  

6.3.3 Limiting Duties based on the APP 

The APP identifies duty-bearers based on their (financial) ability to contribute to compensatory 

funding. It stands to reason that the greater one’s respective ability is the larger one’s duties are. So, 

ability/wealth determines the extent of one’s duties. This is straightforward. Less simple, and more 

controversial, is the question up to which point a person is considered to be able and, hence, a duty-

bearer. In principle, every person that has belongings with a monetary value could contribute 

something. However, the plausibility of the principle derives from the intuition that people could give 

away some of their earning or assets while remaining comparatively well-off themselves. And as 

Heyward stresses, “it is important to recognise here that the APP must be understood against the 

backdrop of a general theory of justice. An idea is needed of what levels of sacrifice are permissible, 
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and what counts as a minimally decent life, in order to be able to determine who can bear duties and 

who cannot” (2010: 193). That is, who is identified as a duty-bearer and up to which point people 

might have duties based on the APP depends on the theory of justice one endorses.  

Part I sketched the contours of Forst’s constructivist theory of justice and defended the claim that all 

human beings ought to have the real opportunity to exercise their human rights. The entitlement to 

human rights can be interpreted as a minimum threshold that all human beings are entitled to as a 

matter of justice. I think that this threshold provides a valuable tool in determining (potential) victims 

of climate change. It might be doubted, however, that this provides a plausible threshold to 

demarcate duty-bearers. It would imply that one has compensatory duties as long as one can 

exercise one’s human rights and I assume many will object to the harsh consequences this would 

have for the duty-bearers.  

To avoid these consequences one could define a more ambitious threshold below which one is 

entitled to compensation and above which one has to provide compensation. Such a ‘single 

threshold approach’ will necessarily be controversial. A better alternative might be to define a low 

and high threshold. While the low (or minimum) threshold establishes what people are a least 

entitled to (see Caney 2012b), the high threshold establishes above which level of wealth it very 

likely is reasonable to impose duties based on the APP. Between both thresholds there is a moral 

grey area, so to speak, where it is uncertain or very controversial what entitlements and duties 

different people have.  

Defining and justifying a high (or ability) threshold is beyond the scope of this work.185 Instead, 

Section 7.3 will propose to limit total present compensatory duties to US$100 billion per year. The 

number is derived from a combination of estimated adaptation costs in developing countries and the 

maximum amount of financial transfers that seems politically feasible at present. At the same time, 

this limit is supposed to avoid overburdening the duty-bearers as a group, i.e. to impose a total 

burden on them that they could reasonably reject because it would push them below a reasonably 

defined ability threshold.186  

185 It could, for instance, consist of a combination of purchasing-power-parity-adjusted income and asset levels. 
But also note that it might be plausible to think that the ability threshold should vary depending on the 
circumstances, i.e. that there actually is no single threshold. It could, for example, depend on the number and 
type of interests or rights that are threatened or undermined, the amount of potential able agents etc. 
186 Of course, an unfair distribution of the total burden within the group of duty-bearers might push some of 
them below a reasonably defined threshold. This problem is further considered in Chapter 8. 
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6.4 The Beneficiary Pays Principle 
Section 6.3.1 ended with the observation that making able persons pay is the best of all the bad 

options. In Section 6.2.2, on the other hand, I argued that responsibility for pre-1990 emissions might 

be more plausible when people benefited from their past emissions. In their defence of responsibility 

for pre-1990 emissions, Shue (1999: 536) and Neumayer (2000: 189) also refer to the benefits of past 

emissions that persons enjoy at present. Thus, one might argue that the best of all the bad options 

available is making the beneficiaries of past emissions pay, rather than the able persons.187  

According to the Beneficiary Pays Principle (BPP), those who have benefitted from harmful actions 

have compensatory duties towards those who have been harmed by these actions. The BPP can be 

understood narrowly, referring to benefits originating from one’s own harmful actions, or broadly, 

referring to all harmful actions. Since my aim is to discuss the BPP as a principle that is distinct from 

the PPP (which deals with responsibility for one’s own actions) I refer to the broad understanding 

throughout this chapter. And given that Section 6.2 already established that present emitters bear 

duties for their excessive emissions since 1990, the following investigates whether the BPP can justify 

duties for pre-1990 emissions (and those of polluters who died or impoverished between 1990 and 

today). 

In the climate change case, many people seem to share the moral intuition expressed by the BPP, 

according to which present day beneficiaries of past emissions ought to compensate potential 

climate change victims. At the same time, the BPP faces serious challenges. Section 6.4.1 discusses 

the challenge that the BPP leads to counter-intuitive outcomes in many cases and that involuntarily 

benefitting from non-wrongful actions such as past GHG emissions does not create obligations on the 

part of the beneficiaries. In response to both challenges I proposed to conceptualise the BPP as a 

principle of distributive, rather than corrective, justice in the context of climate change. The defence 

of the principle highlights that the BPP does neither provide a complete duty-bearer account. This 

claim is doubted by Edward Page who proposed a ‘pure BPP’ account. Section 6.4.2 briefly introduces 

and critically discusses his proposal. Section 6.4.3 then presents a qualified version of the BPP based 

on the arguments in the two previous sections.188  

6.4.1 Objections to the Beneficiary Pays Principle  

A general critique of the BPP is simple but forceful: it questions that receiving a benefit creates 

obligations. Here, several things have to be taken into account.  

 

187 To what extent both groups differ is discussed in Section 6.6.2. 
188 The main ideas of this section were published in Baatz (2013). They are developed in greater detail here. 
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I. 

A basic challenge is that the BPP is implausible because it can lead to counter-intuitive outcomes. In 

many everyday situations, the argument goes on, beneficiaries of an action are not obligated to 

share their benefits or compensate others. In some of these situations it seems counter-intuitive to 

impose burdens on the beneficiaries because these would significantly outweigh the benefit they 

have received. Therefore, Axel Gosseries limits the amount of compensatory obligations to the 

received net-benefit, even if this is not sufficient to recover all losses (2004: 46–9).189 This constraint 

seems reasonable. Once beneficiaries transfer more than they gained in terms of benefit, the causal 

connection between action, harm, and benefit is not important anymore. Without the causal 

relation, the decisive aspect does not consist in having received a benefit from the action causing the 

harm but in the agents’ general ability to pay. This would mean drawing on the APP. Hence, the BPP 

should be qualified as follows: 

a) Beneficiaries do not have to disgorge more than the net-benefits they have received. 

Anja Karnein argues that this condition disconnects the compensation owed from the harm that it is 

supposed to address and only ties it to the benefit: “whatever can be asked of beneficiaries will only 

ever help to relieve the victim’s plight by chance, that is, if it happens to be the case that someone 

benefited to the same extent that someone else was harmed” (2017: 114). Indeed, it is extremely 

unlikely that benefits and harms cancel each other out so that the victims are fully compensated 

after net-benefits have been disgorged. If net-benefits do not allow for full compensation, the BBP is 

unable to provide a complete duty-bearer account and, like the PPP, must be combined with another 

principle. Thus, on its own the BPP is incomplete (Caney 2006b: 473–4). But it might also be the case 

that the net-benefit exceeds the amount needed for full compensation. If the BPP is about 

compensation, disgorging more than required to fully compensate the victims is not plausible. I 

therefore propose to qualify the BPP with an additional condition: 

b) If the received net-benefit exceeds total harm-related costs, the beneficiary only has to 

transfer the part of the benefit necessary to remedy unjust threats and harms.  

Still more specification is required, though, because benefiting alone is not sufficient to ground 

compensatory obligations  (Caney forthcoming; Karnein 2017: 114–5). If a beneficiary is below what 

she is entitled to as a matter of justice, it would be unfair to make her pay merely because she has 

benefitted irrespective of her overall entitlements (Caney forthcoming). I assume that the intuition, 

189 The same point is made by Daniel Butt (2007: 140–2), Caney (2010a: 210), Bell (2011b: 403), Page (2012: 
318) and Holly Lawford-Smith (2014). 
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according to which beneficiaries of past emissions ought to provide compensation, is at least partially 

driven by the supposition that the beneficiaries are affluent. Hence, the BPP might be more plausible 

if it is qualified by an ability threshold (see also Page 2012: 318). I propose the following condition: 

c) The beneficiary has to disgorge the received net-benefit only as long as she is above an 

ability threshold. 

But does condition c) really increase the plausibility of the BPP? It might reveal that what actually 

matters is the fact that an agent is able, not that she is a beneficiary (Karnein 2017: 115). I do not 

think that this conclusion is correct. In comparison, the ability component of the PPP does not 

indicate that it is only the ability that matters. Rather, the poverty-sensitive PPP states that both 

conditions must be fulfilled (being able and being a polluter). Condition c) proposes the same 

regarding the BPP: one has to be both a beneficiary and able (Page 2012: 318). The difference 

between the PPP and the BPP probably is this: the causality on which the PPP rests weighs more 

heavily from the moral point of view compared to the causality on which the BPP rests. However, this 

does not mean that the causality in case of the BPP is irrelevant. Of course, one may have the 

intuition or the conviction that the causal chains leading to benefits should be irrelevant from the 

moral point of view. But condition c) alone does not show this. Instead, an argument is required for 

why benefitting from a harmful action is morally (ir)relevant. The following will investigate this 

matter.  

Before doing so, note that the three conditions identified above imply that beneficiaries have to 

provide compensation until: (a) they transferred all their net-benefit; (b) all threats and harms are 

fully compensated; or (c) further transfers would make them fall below a sufficiency threshold. 

And also note that the principles discussed here have to answer the two distinct questions ‘who has 

to pay?’ and ‘how much is to pay?’ (Heyward 2010: 195–6). While the PPP gives a straightforward 

answer to both questions if specified as above (compensation is due to the extent one exceeds one’s 

fair share), a simple BPP only answers the first question. Due to the proposed amendments the BPP 

now provides an answer to the second question as well. 

II. 

Up to this point, I discussed how much beneficiaries have to transfer and whether the BPP makes 

counter-intuitive demands in certain cases. A further serious challenge is whether it is justified at all 

that beneficiaries have to disgorge benefits. Those sceptical that the BPP grounds obligations in the 

case of climate change can ask the reasonable question why involuntarily receiving a benefit creates 

compensational duties. It seems very difficult to avoid the benefits from past emissions or reject its 
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receipt. Even the rather drastic option of emigrating to a poor country is not a successful strategy 

because a substantial amount of the benefits already accrues to persons during infancy and 

childhood (Shue 2015: 8). Therefore, benefits of past emissions usually have been received 

involuntarily. The willing acceptance of a benefit adds agency on the side of the beneficiary. If one 

becomes aware that a possible benefit stems from a harmful action she ought to reject it, or so one 

could argue. 

However, Butt developed an argument why involuntarily benefiting from a (past) injustice creates 

compensatory obligations. He argues that the duty not to benefit from another’s suffering when that 

suffering is a result of an injustice stems from one’s moral condemnation of the unjust act itself (Butt 

2007: 143). The duty results from a genuine aversion to injustice and it would constitute a conceptual 

error to condemn an act as unjust but, simultaneously, not to be willing to mitigate its effects on the 

grounds that it has benefited us; the refusal undermines the condemnation (Butt 2007: 143).190  

The crucial claim of the BP [beneficiary principle] is that taking advantage of others in this way need not 

be an active act, it can consist of a passive refusal to give up benefits. It is true that the receipt of the 

benefit is non-voluntary, but the decision not to give up the benefit is fully voluntary, and represents an 

act of moral wrongdoing (Butt 2014: 339–40). 

Butt’s argument, however, does not directly carry over to past emissions. Past agents have not acted 

wrongfully due to circumstances of excusable ignorance (see Section 6.2.2). Butt’s argument is based 

on a case study that involves rape. In that case, the actions that cause harm and benefits are 

wrongful and should be condemned. Butt explicitly says that his argument only applies if the benefits 

derive from wrongful acts (2007: 143). Having emitted a substantial amount of GHG 100 years ago 

does not meet this condition. In sum, benefits from past emissions have not been voluntarily 

accepted and the benefits have not been generated by wrongful actions. Under these conditions the 

case for the BPP appears much weaker.191    

III. 

The above discussion showed that the BPP is more plausible when beneficiaries voluntarily accept 

the benefit and/or when they fail to condemn wrongful acts (when they refuse to disgorge their 

benefits after they learned that these were generated by wrongful acts). If at least one of these 

conditions – voluntary acceptance and benefits stemming from a wrongful action – is fulfilled, the 

190 Butt illustrates: “I am sorry that the neighbourhood bully stole your ball and threw it over my fence. He 
should not have done that, and I wish that he had not done so. It is wrong that you now do not have your ball. 
No, you cannot have it back” (2007: 143). 
191 Note, however, that – if the argument so far is correct – one has compensatory duties if one has benefitted 
from other persons’ post-1990 emissions. 
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BPP might well serve as a plausible principle of corrective justice that aims at redressing wrongful 

acts. If both conditions are not fulfilled, however, the BPP seems less plausible in this corrective 

sense because the beneficiaries have neither acted wrongfully nor harmfully.192  

I now try to provide a slightly different rationale in order to ground the BPP in cases were both 

conditions are not fulfilled. The rationale is supposed to defend the BPP as a principle of distributive 

justice. I believe that, in the given context, locating the BPP in the distributive sphere is appropriate 

because it does not base compensatory duties on unjust acts of the beneficiaries (they have 

committed no such acts) but on the victims’ entitlement to be compensated, as I will explain below. 

The basic idea behind this principle is that involuntarily benefiting from a non-wrongful action 

generates obligations when the action from which the benefits derive causes serious harm to third 

parties that cannot be (fully) addressed by the causally responsible agents. But where do the 

obligations come from? I believe they are generated by the particular circumstances of the persons 

harmed and the persons benefited.  

In this work, harm is understood in an absolute sense as the violation of human rights (see Chapter 

4).193 These rights are associated with duties to avoid the deprivation of rights, protect others from 

deprivation and to aid the deprived (see Chapter 3). The benefits enable agents to fulfil duties to 

protect and to aid. Because “benefits would be retained at the expense of the victims”, Lawford-

Smith calls the BPP “victim driven” (2014: 8, emphasis in original). This circumstance gives rise to the 

above criticism that duties are grounded in need and ability rather than in the receipt of a benefit. 

The BPP, however, has more to say on the beneficiaries for these cannot claim that they deserve the 

benefits due to their hard work, sacrifice, foresight, caution, etc. The benefits of past emissions 

accrue to current individuals because of fortunate circumstances (fortunate for them, not the 

victims).194 Had the world gone as it, in hindsight, should have gone, much less natural resources 

would have been transformed into man-made capital and many people would be less wealthy 

(similarly Lawford-Smith 2014: 6–8). That is to say, if beneficiaries are above the sufficiency threshold 

they are not entitled to their net-benefits.  

If this is correct, the BPP offers a plausible answer to the question who should compensate those 

whose rights are threatened or violated in cases where the agents causally responsible cannot be 

made to pay: those who have undeservedly benefitted from the harmful action (similarly Page 2012: 

192 Kingston also reaches this conclusion, but without reference to the two conditions (2014).  
193 This understanding of harm also avoids examples directed against the BPP in which some persons are made 
worse-off without violating their rights, e.g. via market interactions or love affairs (see Kingston 2014: 290). 
194 I do not mean to suggest an individual’s wealth is independent from a person’s agency. But the massive 
accumulation of capital to be witnessed during the last two centuries would not have been possible without 
the industrial background – irrespective of an individual’s effort (in detail see Section 6.6.2).  
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313–5). The thought can also be expressed by rephrasing Butt’s rhetoric statement he made with 

respect to benefiting from an injustice (see footnote 190): ‘Your house has been destroyed by the 

flood, I am very sorry for this. You didn’t deserve it and I think you should be compensated for this. 

No, you cannot rebuild your house with the bar of gold the flood washed up in my garden’.  

Rejecting to hand over the bar of gold seems odd, but I suspect that for most people this intuition is 

weaker than in the original case provided by Butt. I assume that the intuition is weaker because the 

causal chain – I benefited from the very event that harms another person – is less important in cases 

of involuntary benefits deriving from non-wrongful acts. That is to say, how convincing my argument, 

in support of the BPP, is believed to be ultimately depends on whether it is believed that causality 

still matters in such cases. The fact that causality is less important in case of the BPP (compared to 

the PPP), however, does not mean that it is irrelevant. Some aspects matter much more than 

disgorging benefits that are not rightfully held, but holding benefits becomes relevant when these 

aspects do not hold or when all else is equal (Lawford-Smith 2014: 7). The BPP “provides a kind of 

backup moral undermining of the affluent’s [sic] entitlements to their holdings. Our usual go-to is 

culpability, but failing that we still have a way of saying that certain persons should give up certain of 

their holdings in favour of helping salient victims or persons in need“ (Lawford-Smith 2014: 10). 

In the summary of Section 6.4 I propose a qualified version of the BPP as such a “backup moral”.  

IV. 

So far, I qualified the BPP and defended it as a principle of distributive justice. Even if agreeing with 

this argument, it can be questioned that it is able to identify (additional) duty-bearers in the case of 

climate change. The argument, first developed by Caney based on Parfit’s Non-Identity-Problem (NIP) 

(see Section 4.1.2), is that current persons are no beneficiaries of climate change.  

As a quick recapitulation: the NIP consists of the alleged paradox that it is not possible to harm an 

individual by an action that at the same time was a necessary condition for this person’s coming into 

existence. The NIP is based on a person-affecting view (X is bad only if it is bad for someone, i.e. a 

‘particular person’), it is based on the assumption that harming an individual means to make this 

individual worse-off than she otherwise would have been, and on the assumption that it does not 

make sense to claim that an individual is made worse-off by action X, if this individual would have 

never existed had action X not been performed (in detail see Section 4.1.2). Since without 

industrialization different persons would live in most parts of the world today, wealthy persons are 

not better off than they would have been had industrialization not occurred; without 

industrialization they would not exist. Hence, the proposition that currently living individuals have 
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benefited from past emissions is wrong (Caney 2005a: 757–8; 2006b: 474–6; see also Posner and 

Sunstein 2008; Meyer and Roser 2010; Duus-Otterström 2013). 

In the above paragraph, the terms ‘benefit’ and ‘harm’ are conceived counterfactually: being better 

(worse) off than otherwise. Section 4.1.2 introduced an absolute understanding of harm to bypass 

the NIP and the same is possible with respect to benefits.195 According to the absolute 

understanding, a person has been benefited when she is brought above what she is entitled to in 

terms of justice.196 Being a beneficiary of past emissions means that one is well-off in absolute terms, 

rather than being better off than one would otherwise have been. There is no problem with saying 

that because of industrialization I am well off and without industrialization I would not exist. At the 

same time, though, beneficiaries are also better off than those harmed by climate change who are 

pushed below the sufficiency threshold and therefore entitled to compensation.  

6.4.2 Basing Compensatory Duties Solely on the BPP?  

The previous section defended the BPP but suggested that on its own the principle is incomplete. 

This position is in opposition to Page’s more recent duty-bearer account that is solely based on the 

BPP (2012).197 I find his argument in favour of a ‘pure BPP’ approach unconvincing  

Page starts from a common understanding of benefiting from past emissions:  

More precisely, if a state benefits from activities within or beyond its borders that impose climatic 

disadvantage on another state then the former must remediate the latter’s disadvantage by 

surrendering benefits up to the point where the benefits that provide the basis of the remedial duty are 

exhausted (2012: 306).  

He further distinguishes between a “wrongful enrichment BPP” and an “unjust enrichment BPP” and 

abandons the former because benefits from past emissions do not qualify as wrongful enrichment 

(Page 2012: 313).  

[T]he ‘unjust enrichment’ BPP holds that states should bear climate response burdens in line with the 

climate change-linked benefits they have accumulated even if no wrongdoing can be identified in their 

production or intergenerational transfer. Profiting from activities that impose climatic disadvantages on 

other states, here, triggers a remedial duty on the part of beneficiary states to rectify climatic 

195 The NIP can also be avoided by a comparative understanding of benefits according to which one is better off 
than others are at present. Lukas Meyer and Dominic Roser, for example, argue that citizens of developed 
countries benefit from past emissions insofar as they are brought up in an industrialized world, while others 
cannot enjoy such circumstances (2010: 235; also Shue 1999: 536). For criticism of the comparative 
understanding see Duus-Otterström (2013: 454). 
196 I am indebted to Simon Caney for highlighting the three different conceptions of benefits. 
197 Earlier, he argued for an approach that combines PPP, BPP and APP (Page 2008). 
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disadvantage arising in other states solely because the disadvantages and benefits share common 

origins (Page 2012: 313).  

Justice between states is restored if the unjustly received benefits are ‘given up’ rather than ‘paid 

back’ to fund mitigation and adaptation (Page 2012: 314). Page argues that his approach – presented 

here rather scantily – has several advantages over rival duty-bearer accounts (2012: 316). In the 

following my aim is twofold. First, I want to show that the advantages are either shared by a hybrid 

account of PPP and BPP or that his approach does not actually has this advantage. My second aim is 

to demonstrate that Page’s approach either is much closer to a hybrid account than he acknowledges 

or leads to counter-intuitive outcomes.  

The first advantage of Page’s approach is that it “identifies a substantial revenue stream for climate 

policy without implying disgorgement of all present-day benefits since the strict liability at play only 

applies to the ‘automatic’ benefits generated by activities that cause climate change” (Page 2012: 

316). The PPP in combination with APP or BPP will generate no less revenues (see Section 6.6.2). 

Second, Page argues that the BPP offers a deeper explanation than the APP for why the rich should 

pay (2012: 316). I agree, but this advantage is shared by a hybrid account consisting of PPP and BPP. 

Third, he says that his approach does not presuppose problematic ideas of national historical 

responsibilities (Page 2012: 316). But a hybrid account based on the principles discussed above does 

not do this either. He argues, fourth, that his approach does not rely on a controversial cosmopolitan 

ethic (Page 2012: 316).  

To explain the fourth point it is helpful to contrast the BPP with the APP. In Section 6.3.1 it was 

argued that the APP depends on positive duties. Positive duties at the global level are met with 

scepticism by non-cosmopolitan thinkers (e.g. Waltz 1979; MacIntyre 1995 1995; Nagel 2010). The 

BPP, in contrast, avoids “any direct appeal to positive duties to assist other states cope with climatic 

disadvantages based on considerations of beneficence or global distributive justice” (Page 2012: 

316). The (alleged) reason for the advantage of the BPP over the APP is clearly brought out by Duus-

Otterström:  

The reason it is permissible to demand payment from the purported duty-bearers is not that they are 

under a positive duty to assist prospective victims of climate change simply because they can assist. 

Rather, it is because they are in possession of resources that were produced in a way that gave birth to 

effects which now harm, or threaten to harm, people (2013: 461).  
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And he concludes that an approach based on the latter rationale does not rely on cosmopolitan 

positive duties (Duus-Otterström 2013: 462).198 

I think that Duus-Otterström and Page are mistaken. Without global distributive justice claims the 

BPP is hard to defend in the climate change context. Above I argued that compensatory duties of 

beneficiaries are not grounded in their past actions or others’ wrongful actions but in the 

entitlements of the victims. The victims’ human rights generate (positive) obligations for able agents 

to protect them from the deprivation of their rights and to aid them if deprived. Those rejecting 

global positive duties deny that the deprivation of someone’s human rights generates duties on 

others if these played no causal role in the deprivation (also Duus-Otterström 2013: 451–2). Now, if A 

has no positive duties towards climate change victims, why should A disgorge her benefits if their 

potential suffering does not create any duties for A? Possible answers to this question were 

discussed in detail in Section 6.4.1 and I concluded that plausible answers must either assume that 

benefits originated from wrongful actions or that benefits are voluntarily accepted. Since both 

conditions are not fulfilled in the climate change case, another justification for why benefitting is 

wrong must be offered. The only one I can think of is a redistributive argument that grounds 

(positive) obligation in the rights of the victims.199 Put differently, justifications of the BPP that do not 

rely on positive duties and distributive justice claims respectively face the more serious challenges 

that the principle does not apply to past emissions or that it is implausible. 

I now turn to my second aim of showing that Page’s approach either is much closer to a hybrid 

account than he acknowledges or leads to counter-intuitive outcomes. Page writes that “the unjust 

enrichment BPP holds that states should bear climate response burdens in line with the climate 

change-linked benefits they have accumulated [...]” (2012: 313). Two different readings of the phrase 

“they have accumulated” are possible. Either the benefits that have accumulated were generated by 

the beneficiaries themselves (by emitting GHG in the past and present) or the benefits that have 

accumulated were generated by past agents.200 In case of the former reading, the unjust enrichment 

BPP actually is a version of the PPP – or at least contains an important PPP element because the 

198 Duus-Otterström makes this argument with respect to his Indebted Pays Principle (IDP) that I will introduce 
in Section 6.5.2. There, I will argue that BPP and IDP are very similar. Particularly, the rationale behind both 
principles is the same: if A undeservedly receives wealth created by harmful processes, and if A is above a 
certain threshold, A must disgorge wealth to aid those harmed. 
199 At least Page and Duus-Otterström do not offer a reason for why exactly benefitting (or inheriting debts) is 
wrong that goes beyond the arguments discussed in Section 6.4.1.   
200 According to a third reading “climate-linked benefits they have accumulated” is supposed to capture both 
options suggested by me: the benefits polluters obtain (i) from their own emissions and (ii) from emissions of 
dead emitters. I assume this is the most plausible interpretation, but spelled out further it reveals that the 
approach would make polluters pay for the benefits retained from not properly reducing emissions and 
beneficiaries for their net-benefits from past emissions. This is a hybrid account similar to the one I will present 
in Section 6.6.2. 
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action leading to the unjust enrichment was undertaken by the beneficiary herself. Understood like 

this, the PPP identifies the duty-bearers and the BPP identifies the amount of burden that has to be 

shouldered, i.e. the polluters have to pay to the extent they benefited from their (past) emissions 

(similarly Heyward 2014: 409–10).201 This understanding of Page’s approach is, first, a combination of 

two principles and, second, silent on how to deal with emissions from dead emitters (his state-centric 

argumentation glosses over the second point).  

In case of the latter reading (benefits accumulated were generated by past agents), the unjust 

enrichment BPP deals with benefits from past emissions. Understood like this, Page’s approach leads 

to implausible outcomes because it does not consider current emission levels. Consider the following 

case: country A manages to realize or maintain level X of wealth while actively reducing fossil fuel 

consumption, and country B that also achieves level X, though by heavily relying on (cheap) fossil 

fuels. Given that Page measures benefits in terms of wealth, A and B ought to disgorge the same 

amount of finance and thus have identical compensatory duties. B’s excessive contribution to human 

rights undermining practice is ignored, although B is fully aware of this circumstance. As highlighted 

regarding Moellendorf’s proposal in Section 6.3.2, this is unfair and, I suppose, not justifiable vis-à-vis 

the beneficiaries that can point to causal and moral responsibility of the polluters.202  

These critical remarks may generate the impression that, in my opinion, Page’s approach is not of 

much use. The opposite is correct. Page does an excellent job of discussing all the problems 

surrounding the BPP, defending it against critique and applying it to climate change. He raises many 

important points and I agree with most of them. My sole aim is to highlight that a hybrid account 

shares the advantages of Page’s approach and that the BPP is more convincing when combined with 

the PPP.  

6.4.3 The Qualified Beneficiary Pays Principle 

To avoid that the BPP leads to counter-intuitive outcomes, I proposed qualifying it in the following 

way: beneficiaries have compensatory obligations as long as (a) further fulfilment of the obligation 

would make her fall below a sufficiency threshold, (b) she disgorged her net-benefit or (c) all threats 

and harms are fully compensated. I further argued that, if applied to pre-1990 emissions, the BPP is 

201 This is very similar to Caney’s proposal for a modified strict liability understanding of the PPP, according to 
which compensatory duties are grounded in the benefits of one’s own past emissions generated under 
circumstances of excusable ignorance (Caney 2010a: 210; see Section 6.2.2).   
202 The unfairness is also partially reflected in the numbers presented by Page. According to him, on a per 
capita level the United States has to pay slightly more than Germany due to its larger overall national wealth 
(Page 2012: 325). Germany’s efforts to reduce emissions are irrelevant. I have to admit that, as a German 
citizen, I find this hard to accept. Even more problematic is that countries which are less wealthy overall but 
emit excessively, such as Saudi-Arabia, do not have to pay anything according to Page (he proposes to limit 
payments to high-income countries and the world’s 31 richest states respectively, Page 2012: 326–7). 
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plausible only as a principle of distributive justice that supplements the PPP and criticised Page’s 

arguments in favour of a ‘pure BPP’ approach. In combination, these ideas can be expressed via the:  

Qualified Beneficiary Pays Principle (QBPP):  

In case A performs act X that threatens or harms C, B has compensatory obligations vis-à-vis C, if, and 

only if:  

(i) the threats and harms cannot be fully addressed by the obligations of A, and  

(ii) B receives a net-benefit from X. 

B has obligations vis-à-vis C until: (a) further fulfilment of the obligation would make B fall below a 

sufficiency threshold, (b) B has disgorged her net-benefit or (c) the threats and harms are fully 

compensated. 

(I) and (ii) is each a necessary but not a sufficient condition, while (i) plus (ii) meets the sufficient 

condition to trigger B’s obligations. On the other hand, (a), (b) and (c) is each a sufficient but not a 

necessary condition to nullify the obligations of B. Finally, condition (i) gives the PPP lexicographical 

priority; the QBPP takes effect only when the obligations resulting from the PPP are not sufficient to 

realize full compensation. This expresses the idea that involuntarily benefitting from non-wrongful 

actions is neither always morally wrong nor is it always morally irrelevant; and the principle specifies 

the circumstances under which benefitting from harmful actions carries sufficient weight to trigger 

obligations on the part of the beneficiary.203 

The QBPP can address two further challenges raised against the BPP by Caney. First, he argues that it 

cannot provide a complete account of remedial duties regarding climate change (Caney 2006b: 473). 

I agree and designed the QBPP as a back-up principle. But in that case it is unclear how to combine 

the BPP with other principles in a well-reasoned manner (Caney 2006b: 472–3; forthcoming).  

If the fact that A benefits from B’s emissions generates responsibilities for A if B is no longer alive then 

why would it not also generate responsibilities for A if B is still alive? If enjoyment of benefits from 

emissions is responsibility-generating, then why would this apply to some emissions but not others? 

That seems puzzling (Caney forthcoming).  

203 If it makes sense to refer to a backward-looking forward-looking continuum, the QBPP is located between 
the PPP and the APP. On the one hand, and in contrast to the APP, it has a backward-looking element because 
it asks how current wealth came about. On the other hand, it does not punish past (and present) wrongful 
actions like the PPP but corrects past processes of resource allocation that are judged unjust today. Also note 
that my understanding of the QBPP is based on the human rights account endorsed in Part I. That is to say, 
beneficiaries owe compensation when harm and/or standard threats are imposed on others and this 
imposition cannot be reasonably justified vis-à-vis them (and when the conditions outlined above hold).  
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The argument has more force against the ‘corrective BPP’ which establishes that benefitting is wrong 

in general. In contrast, the QBPP establishes that benefitting is wrong if the harm cannot be 

remediated by the culprit but can be remediated by the beneficiary. It avoids the challenge by 

definition so to say; but one can, of course, question the definition. As said, the QBPP tracks the 

causal relationship between harm and the ability to address it. The causality is relevant insofar as 

many people believe that it matters how things came about (Caney 2010a: 214) and insofar as it 

shows that beneficiaries are not entitled to their wealth.204 This last challenge – the BPP is 

implausible as mere distributive principle – falls together with the general objection that 

involuntarily benefiting from non-wrongful actions is morally irrelevant. To the extent possible, I 

addressed it above. 

Finally note two further things. First, the QBPP justifies duties based on the benefits resulting from 

past emissions irrespective of who caused them and under which circumstances they were caused. 

This includes one’s own past emissions under circumstances of excusable ignorance. The argument 

presented in this section thus supports Caney’s and Bell’s proposal for a modified strict liability based 

on the benefits of one’s own past emissions. Second, the QBPP does not assign duties for threats and 

harms related to natural climate change. If some climate change is indeed non-anthropogenic in 

origin (which is uncertain at present), related impacts will remain unaddressed – or must be 

addressed via the APP or one of the principles that will be introduced in the following section.  

6.5 Three Further Principles 
The principles mostly discussed in the climate justice literature are the PPP, APP, and BPP. This 

subsection will introduce three further principles that could also be part of a complete duty-bearer 

account: Caney’s History-Sensitive Ability to Pay Principle (Section 6.5.1), Duus-Otterström’s 

Indebted Pays Principle (Section 6.5.2) and the Non-Promoter Pays Principle (Section 6.5.3). The 

reason for discussing the History-Sensitive Ability to Pay Principle here, rather than in Section 6.3 on 

the APP, is that Caney’s rationale for proposing this version is much more apparent, I believe, after 

the BPP and its surrounding problems have been discussed in some detail.  

6.5.1 Caney’s History-Sensitive Ability to Pay Principle 

Section 6.4 departed from the presumption that the BPP, and not the APP, should supplement the 

PPP. Given that the APP ignores the causal relation between harms and benefits, it is “vulnerable to 

the objection that, by giving no place to the historical genesis of a problem, it ignores a morally 

204 As observed by Lawford-Smith: “many share Daniel Butt’s intuition that when two potential assisters share 
equal holdings, the fact that one person is a beneficiary […] can tip the balance in favour of that person’s being 
duty-bound to compensate the victim, rather than the person whose holdings are causally independent of that 
harm” (2014: 5). 
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relevant consideration” (Caney 2010a: 214). This point can be further illustrated by Caney’s 

distinction between a positive and negative view:  

[T]he Positive View seeks, in principle, to determine what people should currently possess. The Negative 

View, by contrast, does not seek to specify a particular just set of holdings. […] Its effect is to cast doubt 

on the legitimacy of the status quo and as such to show how one anti-redistribution argument is 

questionable (2006b: 478).  

While the APP does not dispute that able agents have acquired their wealth in justified ways, the 

(Q)BPP tries to establish exactly this (see Section 6.4.1).   

The BPP, on the other hand, needs to be heavily qualified. In the intergenerational case of past 

emissions, these qualifications bring the BPP quite close to the APP. Because past emissions do not 

make people better off than they would have been otherwise, benefits must be conceptualized in an 

absolute rather than a counterfactual understanding. As a consequence, beneficiaries are well-off in 

an absolute sense – just like able agents. That is to say, the ability of the beneficiary plays a 

significant role in the QBPP, especially if applied to past emissions.205 However, rather than 

integrating an ability element in the BPP, one can also integrate a beneficiary element in the APP. In 

order to avoid the many problems surrounding the BPP, Caney develops the “History-Sensitive Ability 

to Pay Principle”, taking into account that (some) current wealth was created by activities which lead 

to harmful outcomes (2010a: 218). The final version he endorses reads:   

ATP**: The duties to bear the Remainder should be borne by the wealthy but we should distinguish 

between two groups – (i) those whose wealth came about in unjust ways and (ii) those whose wealth 

came about in ways which were not unjust – and we should apportion greater responsibility to (i) than 

to (ii) (Caney 2010a: 217–8).206 

“The Remainder” refers to remedial duties that are not covered by Caney’s poverty-sensitive PPP, 

that is to say duties to prevent “harmful climate changes that stems from (a) the emissions of earlier 

generations, (b) non-human-induced climate change, and (c) the (legitimate) emissions of the 

disadvantaged” (2010a: 213). In a preliminary version, ATP*, condition (i) reads “those whose wealth 

came about in ways which endanger the Earth’s climate” (Caney 2010a: 215). This essentially 

captures the idea behind the QBPP that current wealth was generated by measures that turn out to 

be wrong in retrospect. The actions that created some of today’s wealth are not justifiable anymore 

and this calls into question the justifiability, or legitimacy, of the current distribution of burdens and 

205 Absolute considerations also enter the QBPP via condition (a) that is supposed to safeguard that the 
beneficiary must not disgorge benefits to which she is entitled as a matter of justice.   
206 ATP is Caney’s shortcut for the Ability To pay Principle.  
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benefits. However, being a beneficiary of past emissions is not the only reason why certain agents 

are not entitled to all their wealth. If the aim is to assign additional burdens to those not entitled to 

their wealth, a comprehensive principle should address all holdings that are illegitimate and not just 

some (Caney 2010a: 217), at least if one follows Caney and adopts an integrationist position (see 

Section 5.4.1). Caney therefore broadens condition (i) in order to address all wealth that came about 

in unjust ways (see ATP** above).  

The ATP** accommodates how current wealth was created and assigns larger burdens to 

beneficiaries than to those whose wealth was created in justifiable ways. Rather than defending or 

criticising Caney’s proposal, I want to highlight that differences between ATP** and QBPP are small. 

One difference is that the ATP** contains an APP element (ii): agents that became wealthy in 

legitimate ways have remedial duties as well. The QBPP, however, can also be combined with the 

APP and the remaining difference between both principles would be further reduced.207 The other 

difference is that condition (ii) of ATP** identifies a broader group of agents. In contrast to the 

ATP**, the QBPP only targets resources related to past emissions. The ATP** is more integrationist 

than the QBPP because it takes unjustified resource holdings into account that are unrelated to the 

climate change problem (see also Duus-Otterström 2013). Given that the QBPP is based on a general 

account of what people are entitled to as a matter of justice, it is an integrationist principle as well; 

although the ATP** is more integrationist.208 

6.5.2 Duus-Otterström’s Indebted Pays Principle 

A principle similar to the QBPP is the Indebted Pays Principle (IDP) that Duus-Otterström proposed 

(2013). He starts from the assumption that people who use more than their fair share of emissions 

entitlements have a duty to compensate others for their overuse of the absorptive capacity of the 

atmosphere (Duus-Otterström 2013: 458). This idea is familiar from the PPP and the FSA respectively. 

If the polluters do not provide proper compensation, an atmospheric debt arises. This debt can be 

inherited by subsequent generations.  

The idea is that if the current holdings of an agent […] have been created or maintained through past 

overuse [of the earth’s sink capacity], then these holdings might be said to carry with them the taint of 

atmospheric debt. Thus, to be precise, it is not atmospheric debts that are heritable, but the resources 

they generate. IDP’s basic normative claim is that such resources are liable to be used in order to 

manage the costs of past emissions (Duus-Otterström 2013: 459).  

207 The simplest option is to say that able persons take over compensatory tasks that remain when all net-
benefits are spent or when no beneficiaries are above the sufficiency threshold anymore.  
208 I eschew the complex discussion of what speaks for and against fully integrationist principles like APP** (but 
see Baatz and Ott (2017) for such a debate with respect to mitigation duties). Instead I will argue in Section 
6.6.2 that, in practice, APP**, QBPP and APP will identify the same duty-bearers. 
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That is to say, the resources that are generated by exceeding one’s fair share contain an atmospheric 

debt. And because these resources are generated by the actions that lead to climate-related harm, 

they should be used to remedy the harm. The principle is formulated as follows: 

Inherited Debt Principle: The currently existing people, whose holdings (of distributable resources) stem 

from uncompensated overuse of the atmospheric commons, have a duty to take on extra burdens 

(Duus-Otterström 2013: 456). 

The rationale behind the IDP is that of the (Q)BPP: past emissions generate benefits (or resources) 

and because they are causally related to the harm (harm and benefit derive from the same action) 

the benefits should be used to remedy the harm. Current holdings of wealth are not justified because 

it was generated by actions that harm others and should not have been undertaken. Therefore, 

beneficiaries (heirs of an atmospheric debt) are not entitled to all their wealth (resources) (Duus-

Otterström 2013: 459–61). Duus-Otterström refers to resources and debts rather than benefits but in 

fact the resources do benefit the holder. Two further similarities are as follows: like the QBPP the IDP 

tries to justify redistribution of resources rather than rectification (Duus-Otterström 2013: 460) and 

the IDP must be supplemented by an ability component in order to avoid counter-intuitive outcomes 

(Duus-Otterström 2013: 463). 

A notable difference is that Duus-Otterström distinguishes “between the size of the atmospheric 

overuse and the value of the resources that were passed on” and argues that the “IDP will take the 

size of the original overuse as the important factor, and it will ascribe most duties to those who have 

holdings that are the result of the greatest pollution” (2013: 460). The QBPP, in contrast, is 

concerned with the value of resources passed on, that is to say with the net-benefit. Basing duties on 

the atmospheric overuse allows retaining the “atmosphere-centric underpinnings” of the IDP (Duus-

Otterström 2013: 460). It might be objected that moving away from current wealth creates counter-

intuitive results. Assume that A’s ancestors earned their money in a carbon-intensive business and 

B’s ancestors did not, that both A and B inherit the holdings of their ancestors but that A inherited 

much less and now is much less wealthy than B. In this example, A has significantly larger 

compensatory duties according to the IDP. Based on this example it could be argued that the 

resources (or benefits) inherited are only relevant to the extent that they bring with them the ability 

to remedy harm and that the IDP insufficiently considers B’s much vaster ability to compensate.  

Duus-Otterström anticipates this challenge and offers two responses. First, 

if one sets out to provide a solution to the problem of past emissions which does not rely on 

cosmopolitan positive duties in the key step of explaining why it is permissible to hold burden-takers 
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under a duty of justice [...], then something like IDP [...] seems like the most promising view one can 

devise (Duus-Otterström 2013: 464).  

I find this unconvincing. As argued in Section 6.4.2, one must give a reason why those involuntarily 

receiving the tainted resources should compensate climate change victims. The reason has to do with 

the victim’s harm rather than the holder of the resources (who can do nothing about the fact that 

others emitted more than they should have). Without positive duties, the case for the IDP (and the 

BPP) becomes unconvincing. Duus-Otterström’s second response is that, in practice, the IDP will not 

burden low middle-class people instead of billionaires because present levels of wealth and past 

atmospheric overuse are highly correlated (Duus-Otterström 2013: 464). I agree and will argue in 

Section 6.6.2 that there is no practicable and reliable way to determine the extent to which a 

person’s assets are tainted by others’ emitting more than their fair shares in the past. 

Ultimately, how convincing the “atmosphere-centric underpinnings” of the IDP are believed to be, 

depends on where one is located on the integrationist-isolationist continuum. The IDP is a more 

isolationist principle than QBPP and APP** because it considers current wealth and entitlements to a 

lesser extent.209 Given my arguments in favour of Integrationism (Section 5.4.1) and given that the 

IDP, too, identifies the same duty-bearers as the APP**, QBPP and APP once operationalised (Section 

6.6.2), I will not further pursue what speaks for or against the principle. 

6.5.3 The Non-Promoter Pays Principle 

I think that there is a further principle that has been mostly ignored in the literature but that is highly 

plausible, at least in theory. I call it the Non-Promoter Pays Principle (NPP). It is widely accepted that 

individuals ought to support establishing and maintaining institutions that regulate GHG emissions 

(see Section 5.2.1). Derek Bell argues that if not promoting such institutions one does not fulfil the 

duty to protect others from the deprivation of their rights and thus violates these rights (2011b: 115; 

see also Section 3.2.2) Violating rights, in turn, generates duties to rectify the wrong. Bell concludes 

that non-compliers ought to bear additional burdens in terms of mitigation and adaptation costs 

(2011a: 115).  

Given that many correctly emphasize the great importance of promoting collective action, I find 

Bell’s proposal deeply convincing. The NPP identifies duty-bearers but is silent on the extent of the 

duties. Adopting a proposal made by Page with respect to the BPP (2008; also see Heyward 2010: 

206), I propose that the extent of non-promoters’ obligations correlates with their ability. That is to 

say, the NPP identifies (additional) duty-bearers and the APP determines the extent of non-

promoters’ obligations.  

209 Duus-Otterström says that the “IDP leans heavily to the isolationist side of the spectrum” (2013: 462). 
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The main problem associated with the NPP is that it is difficult to operationalise properly. 

“Operationalisation” here is supposed to capture the task of identifying particular real-world duty-

bearers based on the respective principle and to determine the extent of their duties. A further 

aspect that one might subsume under operationalisation is to actually make the duty-bearers fulfil 

their duty. I consider this to be a matter of enforcement that is distinct from operationalisation.210 

However, the NPP is not the only principle that faces difficulties regarding its operationalisation in 

the climate change context. Quite the contrary, most of the principles discussed in this chapter face 

more or less serious obstacles concerning this more practical step. The next sub-section therefore 

addresses these problems and suggests a few simple, pragmatic solutions (or circumventions).211 

6.6 Operationalising the Principles  
The previous sections discussed several principles. I argued that the PPP can be applied to climate 

change but that it cannot cover all emissions and threats/harm caused respectively. I therefore 

introduced the APP and the BPP as principles that can supplement the PPP. The QBPP and the ATP** 

were presented as two more sophisticated versions of the BPP and the APP respectively. Both are 

supposed to avoid drawbacks that the APP and the BPP face. Finally, I also briefly presented the IDP 

and the NPP. The variety of principles raises the questions which should be adopted and how they 

should be combined; or rather, which principle(s) should supplement the PPP. The aim of this sub-

section is to demonstrate that, in practice, it does not make much of a difference which principle is 

used to supplement the PPP. More precisely, my claim is that reasonable as well as practicable forms 

of operationalising the principles will identify the same duty-bearers. A further aim is, of course, to 

investigate whether and how the principle can be operationalised – given that a principle that cannot 

be operationalised is not of much use in generating compensatory funding.  

Section 6.6.1 starts with a quick discussion of the difficulties in operationalising the PPP. Section 6.6.2 

deals with the QBPP, APP, ATP** and IDP together because all of them, in one way or another, 

identify wealthy persons as further duty-bearers. Section 6.6.3 discusses the NPP and Section 6.6.4 

proposes the final duty-bearer account on which the remainder of this work, especially Chapter 8, 

will draw.  

210 Chapter 8 discusses in some detail which instruments are suitable to raise compensatory funding from the 
duty-bearers. 
211 Recently, Shue proposed the “duty to preserve the fundamental conditions, including the physical pre-
conditions, of human life by avoiding dangerous threats to them”, in short the Duty to Preserve the Physical 
Pre-conditions (DPPP) (2015: 21). I think there are two ways how one can violate this duty. First, by emitting 
more than one is entitled to, and, second, by not contributing to the collective effort of establishing institutions 
that regulate GHG emissions. Since both aspects are captured by the PPP and the NPP respectively, the DPPP 
does add a distinct or new element and is therefore not further considered here. 
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6.6.1 PPP 

According to the PPP, those have compensatory duties who exceed their fair share. The difficulties in 

determining a person’s fair share were discussed in Section 5.5.2. Splitting the current de facto global 

emissions budget equally between all human beings would result in 6.2 t CO2-equ. per year and 

person (Piketty and Chancel 2015: 28). This is a very generous definition of fair shares because it 

assumes that current global GHG emissions levels are justified, i.e. that it is justified that emissions 

start decreasing today rather than 20 years ago. It also ignores that an integrationist distribution of 

emissions entitlements might provide wealthy persons with less than average entitlements. Even on 

this generous and simplified definition many people exceed their fair share by far (simply because 

emissions are so unequally distributed) and Section 5.5.2 concluded that those living average 

western or consumption-intensive lifestyles exceed their fair share by far. Hence, while it is hardly 

possible to accurately determine who exceeds her fair share to what extent, a rough judgment of 

who is a polluter and who is not is possible.212   

Presupposing that we have a rough but sufficient idea of who is a polluter, another problem arises 

when determining the extent of the polluters’ duties. Standard versions of the PPP demand that 

polluters pay for the damage caused by their pollution. This would require to specify the harm done 

and trace it back to the causal agents (Caney 2010a: 206). In the climate change context this is 

impossible. It was therefore argued above that polluters should pay according to their contribution 

to climate change. The theoretical solution, then, is to calculate total damage costs and to split them 

among polluters according to the extent they exceed(ed) their fair share. But this, too, runs into 

serious problems. Not only is it difficult to determine who exceeded and exceeds her fair share how 

much, but also the total costs caused by anthropogenic climate change, or by the cumulative GHG 

emitted since the industrial revolution until today, are unknown. Caney further points out that the 

latter problem, the deeply uncertain damage costs, likewise holds for all other principles (2010a: 

207–8). In order to determine the extent of the duty-bearers as a group, and by implication for each 

individual duty-bearer, an idea of the total costs (or, threats and harms) that ought to be remedied is 

required.  

In order to circumvent these difficulties, Part III will propose a simplified operationalisation. I will 

argue in Chapter 7 that compensation should be provided via financing adaptation and provide cost 

estimates of present and future adaptation costs in developing countries. I then claim that present 

adaptation costs are a fraction of the total costs imposed by polluters on those threatened and 

harmed by climate change and that present polluters ought to cover the lion’s share of present 

212 Section 6.6.4 will briefly considers where the polluters are located. 
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adaptation costs (see also Section 6.6.4). I further limit total compensatory burdens to US$100 billion 

per year in order to avoid overburdening duty-bearers as a group (among others). Chapter 8 then 

discusses different ‘politico-economic’ instruments, such as taxes, levies and emissions trading 

schemes, which can be used in order to distribute adaptation costs among polluters (and wealthy 

persons, see below).  

6.6.2 QBPP, APP, ATP** and IDP 

Above I argued that beneficiaries of past emissions are absolutely well-off (Section 6.4.3) and pointed 

out that the heirs of atmospheric debts must also be non-poor in order to bear duties (Section 6.5.4). 

Thus, absolute ability plays a role not only in case of the APP and the ATP** but also in case of the 

QBPP and the IDP. This section therefore investigates whether the nuanced differences of these four 

principles can be properly operationalised. I start with the QBPP. 

I. 

Beneficiaries are those that have received a net-benefit from past emissions. But is seems difficult to 

determine who has benefited to what extent from past emissions. Posner and Sunstein argue:  

It is true that many Americans benefit from past greenhouse-gas-emissions, but how many benefit, and 

how much do they benefit? [...] Further, not all Americans inherit the wealth of their ancestors, and 

even those who do would not necessarily have inherited less if their ancestors’ generations had not 

engaged in the greenhouse-gas-emitting activities (2008: 1593–4; also Posner and Weisbach 2010: 105).  

One can press this issue further: which part of the wealth accumulated in a developed country is 

owed to past emissions and which to colonialism, slavery, wars or to inventions, hard work, luck and 

so on? Or think of different individuals: Emily and Luke, members of the current generation, possess 

the same level of wealth, though the parents, grandparents and great-grandparents of Emily worked 

as coal miners while those of Luke sold bicycles. What is the net-benefit of Emily and Luke, 

respectively? If the application of the QBPP requires the provision of an answer to these questions, it 

cannot be applied to climate change, because it is - quite simply - not possible to answer them 

without getting lost in the contingencies of history.  

As a (kind of) solution, I propose to conceive of the benefits of past emissions in more general terms. 

The massive accumulation of man-made capital we experience today is unique in human history and 

would not have been possible without industrialization. Of course, current wealth in Western Europe 

is also based on colonialism and inventions – to just mention two crucial factors. However, these 

activities caused the very emissions we are concerned with. Correlating cumulative GHG emissions 

with present wealth and well-being indicators, Füssel et al. conclude that “current social and 
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economic wealth has historically been built on carbon emissions, in particular from fossil fuels” 

(2010: 601). Until today, all capital that is created involves significant amounts of GHG emissions, 

including the manufacturing of bicycles. Since the ‘green revolution’ is still in the early stages, I 

assume that the value of presently existing capital (excluding natural capital) is correlated with its 

‘GHG footprint’, i.e. the GHG generated during its creation. Using a metaphor one might perhaps say 

that all current wealth contains the ‘signature’ of (past) emissions.213 Similarly, Page says that “all 

existing wealth is to some extent tainted by the activities in the past and present that produce 

climate change” (2012: 323). 

Saying that wealth is correlated with (past) emissions might be true in general but certainly is a 

simplification because some capital’s GHG footprint will be larger than another’s. I do not see, 

however, how one can be more specific, e.g. saying something along the lines that Emily’s wealth is 

tainted by past emissions to 80% and Luke’s to 30%. Such specifications, it seems, lead to the above 

problems and would require complex investigations of how particular individuals’ wealth was 

generated. As a consequence, the only reasonable way to determine net-benefits of past emissions I 

can think of is via a person’s overall wealth, including all forms of assets (financial and real) and 

incomes (similarly Meyer and Roser 2010). Alternatively, one might say that a person’s income is less 

related to past emissions and more to aspects such as one’s own effort and that a person’s capital 

stock is more related to past emissions. But this, too, seems to depend on the case. One’s capital 

stock may be equally linked to one’s own (past) efforts and one’s income may also be highly tainted 

by past emissions, e.g. if working for a fossil fuel company. Without pursuing this further I think that 

the distinction between the capital stock and income is too general to do the work it is supposed to 

do. I therefore propose to use the simple operationalisation and to consider all wealth as a benefit of 

the emissions generated between the industrial revolution and the present. Then, the amount of a 

person’s overall wealth determines the extent to which she has benefited from these emissions – 

and the extent of her duties.214 

II. 

I just proposed to operationalise the QBPP via a person’s overall wealth. I wonder whether the APP 

should be operationalised any differently. Probably, the simplest operationalisation of the APP is 

using a person’s income as the indicator for ability. However, income does not fully determine a 

person’s ability to contribute to compensatory funding. Someone with low present income but large 

holdings of financial and real capital could, in principle, also contribute a lot. The difference to 

213 I am indebted to Nancy Tuana who proposed this formulation to me. 
214 Similarly, Page determines a nation state’s remedial burden under the BPP via the total national wealth 
(2012: 322–6). 
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income is that the capital is often less easily disposable for the holder, depending on the form of the 

capital though. It might thus be argued that there is a significant difference between possessing a 

large monthly income and owning valuable real estate. While part of the former can be provided via 

a simple bank transfer, the latter cannot. But a realistic way to enforce compensatory duties, or to 

make duty-bearers pay, is to use public tax revenues or to tax certain goods and services with the 

purpose of raising compensatory funding (see Section 8.3). Since real and financial capital can be as 

easily taxed as income, there seems to be no meaningful difference in this respect. Indeed, owners of 

significant financial and real capital (going beyond the amounts invested by small savers) are usually 

much wealthier than those that do not have such holdings. In case of the wealthiest persons, their 

monthly income may even be a fraction of their overall wealth. This speaks in favour of using a 

person’s overall wealth as an indicator of her ability to provide compensation. 

III. 

I now consider the ATP**. Recall that the ATP** distinguishes between two groups: (i) those whose 

wealth came about in unjust ways and (ii) those whose wealth came about in ways which were not 

unjust; and it established that the obligations of group (i) ought to be larger than those of group (ii). 

According to Caney, group (i) includes “those whose wealth came about in ways which endangered 

the Earth’s climate” (2010a: 215). Regarding the QBPP I argued that all present wealth is to be 

considered as a benefit of past emissions. If this is accepted, all wealth and their respective holders 

fall into group (i) because all wealth is connected to activities that cause harmful climate change. 

Caney says that “dirty developers” belong to group (i) and “clean developers” to group (ii) and 

remarks that those in (i) might themselves not have emitted excessive levels of GHG (2010a: 215). 

According to my argument, there currently are no clean developers (though hopefully there will be 

many in the future).215 

If my argument is not correct, and if there are indeed people in both categories, it is unclear how to 

distinguish between both groups in practice.  Over the course of time, wealth generated by different 

processes becomes increasingly intermingled. To uphold the distinction one would have to come up 

with an argument or a method that determines whose current holdings originate from slavery, GHG 

emissions, colonialism, fascism, exploitative processes of globalization, and other rights-undermining 

processes. Again, I fail to see how the distinction between both groups can be operationalised in a 

215 Caney further clarifies: “in distinguishing between (i) and (ii) I am not committed to claiming that many or 
indeed any people fall into category (i). ATP** does not assume that there are in fact people in both categories. 
My point is to establish the morally relevant considerations and categories, not to make an empirical claim” 
(2010a: 218). 
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practicable and reasonable way. I thus propose that ATP**, too, should use overall wealth as the 

indicator for a person’s ability.  

IV. 

Perhaps little surprisingly by now, I will make the same argument regarding the IDP. Recall, according 

to the IDP present owners of resources or assets have compensatory duties but the extent of the 

duties does not correspond to the (monetary) value of the assets but to the original overuse of the 

earth’s sink capacity that led to the creation of the assets. That is, the extent of present 

compensatory duties correlates with how much past emitters exceeded their fair share when 

creating the assets. In addition to the problems discussed above, operationalising the IDP also 

requires knowing what people’s fair share had been in the past and who exceeded it to what extent. 

Perhaps it is possible to roughly determine fair shares in retrospect and there also is data about past 

emissions, but the data are highly aggregated and do not allow for determining which persons 

emitted how much in the past.216 As a practical solution, then, the IDP should perhaps consider all 

wealth as equally tainted by past atmospheric overuse.  

Duus-Otterström might agree for he argues that, since financial capability is strongly associated with 

energy-intensive economic activity, a disassociation between atmospheric overuse and wealth 

should not be expected anytime soon (2013: 464). And given that “it would be impossibly 

complicated to unravel the web of causal relations leading up to current patterns of distribution in 

order to assay exactly which individual is in possession of what tainted resources”, he concludes that 

the IDP will in practice allocate compensatory burdens similar to other principles such as APP and 

BPP (Duus-Otterström 2013: 464). 

In conclusion, as long as there is no proposal on the table that is able to distinguish between 

different kinds of wealth (in the way discussed here), it does not matter which principle supplements 

the PPP. According to my argument, there is no practicable way to operationalise the nuanced 

differences between QBPP, APP, ATP** and IDP. Instead, all should use overall wealth as the 

indicator that establishes who is a duty-bearer and the extent of a person’s duty.  

216 An operationalisation of the IDP might roughly work on the level of nation states, though. Based on data 
regarding past GHG intensity of national economies, it could be argued that more GHG efficient economies 
created present wealth by emitting less and thus exceeded their fair share to a lesser extent (assuming equal 
per capita emissions entitlements for the sake of argument). On this approach, countries do not have duties 
according to their overall wealth but according to their past GHG intensity. Given that this work discusses 
duties of individual persons rather than nation states, I leave further discussing this option to Duus-Otterström 
who suggests at the end of his manuscript that he will address the operationalisation in future research (2013: 
464). 

198 
 

                                                           



C. Baatz  Compensating Victims of Climate Change 

 6.6.3 NPP 

The NPP assigns burdens to those who do not promote institutions that allow for properly tackling 

the climate change problem. In a first step one must identify who violates these duties. As discussed  

elsewhere, the ability to promote institutions varies considerably between individuals and different 

individuals can effectively promote institutions in very different ways (Baatz and Voget-Kleschin 

2016). While A might be a very good campaigner, B can spend a lot of resources on campaigns and C 

does well in building alliances (in detail Baatz and Voget-Kleschin 2016). Presupposing that the extent 

of duties to promote takes into account an individual’s ability and the circumstances she is in, what 

can reasonably be demanded from a person in order to fulfil her duty to promote is far from clear on 

a general level of analysis (also see Baatz 2016).  

An easier way might be to determine those persons that clearly fail to promote institutions. Aaron 

Maltais, for example, argued that there is an “obligation to at least vote green” (2013) and we might 

conclude from this that all those qualify as non-promoters that do not vote green. Although this 

claim is very modest in terms of the costs it imposes on individuals, it is quite far-reaching to 

postulate that there is a moral duty to vote the party that takes the most progressive stance on 

climate change. There are many other factors that influence how a party and its respective 

candidates are to be assessed from the moral point of view. Thus, voting behaviour is a very narrow 

and poor indicator of the fulfilment of promotional duties.  

It might be better to turn to those that not only do not promote climate policies but also try to 

undermine them. To this it might be objected that there is no duty to quietly accept bad regulation 

and counter-lobbying can sometimes be justified. People who truly believe that any given climate 

policy is a bad thing, all things considered, must be able to voice their concern in a democratic 

debate. Anything else would betray my theoretic framework and the right to justification (see 

Chapter 2 and 3). However, those who do object to and try to prevent these policies must stick to 

moral, legal and democratic principles (Baatz 2014: 15). Agents that do not do this can be classified 

as non-promoters. Clear examples are those involved in the US climate denial campaigns (Oreskes 

and Conway 2010; Brown 2010; Frumhoff et al. 2015). But, first, this only captures a very small 

(though quite wealthy) group, and, second, it is very unlikely that anyone will enforce the duties of 

organized climate deniers (though that would be highly desirable). Although this last aspect, 

obviously, is an issue of enforcement rather than operationalisation, it highlights that, for practical 

reasons, it might be better to operationalise the NPP indirectly.  

The indirect operationalisation might work as follows: Bell argues that one ought not to benefit from 

the (in)action of non-promoters; that is to say, from the fact that GHG emissions are not 
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appropriately regulated (2011a: 115). One benefits from this fact in two ways: by emitting oneself 

and receiving the benefits associated with the emissions-generating activity and by benefiting from 

others’ emissions. But these benefits, or rather the emissions associated with the benefits, are 

already covered by the PPP and the APP/QBPP/APP**/IDP respectively. The principles impose 

compensatory burdens on those that make use of and/or benefit from the opportunities to emit 

excessively that were created by the non-promotion.  

To not sanction the non-promotion as such but the unjustifiable actions which are made possible by 

the non-promotion sounds like a reasonable alternative to me. In the moment, at least, I cannot 

think of another practicable way to hold non-promoters accountable, but perhaps others do. 

Introducing the NPP is meant as an encouragement to take the principle seriously and to think about 

how it can be operationalised and implemented in convincing ways. 

6.6.4 The Final Duty-Bearer Account 

Section 6.2 concluded that the polluters, i.e. those who exceed their fair share, have compensatory 

duties but that the PPP does not provide a complete duty-bearer account and must be supplemented 

by at least one further principle. Sections 6.3-5 then discussed five such principles. While each 

principle identifies a slightly different group of duty-bearers on the level of theory, they all identify 

wealthy agents as additional duty-bearers once they are operationalised in a practicable way.217 

Thus, ‘the polluters’ and ‘the wealthy’ have compensatory duties. 

I follow Caney in giving the PPP lexicographical priority over the ability principle (2010a: 218).218 This 

priority, I believe, follows from the discussion in this chapter. Those excessively contributing to 

harmful activities despite reasonable alternatives and in full awareness of the negative consequences 

are the primary bearers of compensatory duties. The able (or the beneficiaries or the indebted) have 

not acted harmfully or wrongfully and should thus bear less responsibility for the threats and harms 

created by excessive GHG emissions. As a consequence, the polluters ought to contribute 

compensatory funding to the extent they did (since roughly 1990) and do exceed their fair share, e.g. 

by paying US$ X for every tonne in excess. The remaining compensatory funding that is required 

ought to be provided by the wealthy according to their overall wealth. 

How small or large this “remaining compensatory funding” is, however, is very unclear. The problem 

is that, as said, the total costs associated with climate-related threats and harms are unknown. Even 

217 This is different regarding the NPP that I found impossible to operationalise directly. I suggested an indirect 
operationalisation via PPP and QBPP as an alternative.  
218 Of course, Caney’s ability principle is the ATP**, Heyward (2010) adopts the APP, in earlier work Page used 
the APP and the BPP (2008), and I used the QBPP (Baatz 2013). 
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if they were known, I suspect that it would be very difficult to accurately calculate the share of the 

total costs that present polluters ought to shoulder. To again simplify matters I make the following 

proposal: The total costs that have been imposed on others by polluters since the industrial 

revolution are enormous and spread over several centuries. The present climate-related costs are 

also uncertain, but very likely only constitute a fraction of the total costs, especially since climate 

change impacts are expected to rise dramatically over the course of the 21st century. At the same 

time, emissions levels are much higher than they should be, meaning that many exceed their share 

(and some by far). Thus, while costs will increase, levels of polluting will (hopefully!) decrease 

considerably. Assuming that we currently only witness ‘the tip of the iceberg’ in terms of climate 

change impacts and costs, I suggest that the many present polluters bear the lion’s share of the 

compensatory funding that is needed at present. The more climate change impacts (and with them 

the threats and damages) increase and the more pollution levels decrease, the more compensatory 

funding should be provided by wealthy agents.  

Before concluding in Section 6.7, I make a few comments on where the duty-bearers are located. In 

Section 6.6.1 I said that splitting the current de facto global emissions budget equally between all 

human beings would result in 6.2 t CO2-equ. per year and person and that this would be a very 

generous definition of fair shares. With this in mind, let us have a look at some recent numbers. After 

decades of globalization, the polluters are spread all over the world. For example, “China, Latin 

America or Middle East/North Africa embrace the entire spectrum of the global emissions 

distribution, with significant emissions among the bottom 2 quintiles as well as emission among top 

quintiles” (Piketty and Chancel 2015: 28–9). Persons with the highest emissions, that emit between 

200 t CO2-equ. and 320 t CO2-equ.(!) each year, are located in the US, Luxembourg, Singapore, Saudi 

Arabia and Canada (Piketty and Chancel 2015: 29). If looking at top 10% emitters that cause 45% of 

world emissions, 40% are located in North America and 20% in the EU, but also 10% in China as well 

as 7% in Russia and central Asia. On the other hand, only 5% of top 10% emitters are located in Latin 

America, 5% in Middle East/North Africa and 1% in India (Piketty and Chancel 2015: 31). Looking at 

average emitters is interesting as well: persons emitting around 7 t CO2-equ. per year comprise 

groups such as “top 1% earners from Tanzania, the upper middle class in Mongolia and China as well 

as poor French and Germans” (Piketty and Chancel 2015: 30).  

Without going into the details of the global distribution of wealth, the rough pattern of distribution 

observed regarding emissions also holds for income and wealth, given that income and total 

individual CO2 emissions (including direct and indirect emissions) are correlated: “income or 

consumption level remains the main driver explaining variations in total CO2[-equ.] emissions among 

households and individuals” (Piketty and Chancel 2015: 22). The differences in average household 
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assets remain enormous across different countries and regions as well as within countries, although 

countries show different trends regarding the intra-national distribution of wealth (Brandmeir et al. 

2016: 10, 48). For example, while average per capita assets are around € 152,510 in North America 

they are just around € 2,840 in Latin America – plus huge differences between and within Latin 

American countries (Brandmeir et al. 2016: 10, 61). Like the polluters, wealthy and very wealthy 

people are spread around the world, but most of them live in developed countries and in emerging 

economies.  

These numbers illustrate the following points: First, a truly global mechanism with contributions to 

compensatory funding from all world regions would be warranted. Second, given that few duty- 

bearers, especially polluters, live in poor countries, ignoring these regions seems unproblematic (e.g. 

Sub-Sahara Africa without South Africa). Third, the majority of duty-bearers still live in the global 

North; so most resources ought to come from there. Fourth, a significant number of duty-bearers live 

in non-developed countries. Thus, especially emerging economies ought to contribute compensatory 

funding as well, which China already does (Michaelowa and Michaelowa 2015). 

6.7 Concluding Summary 
The Chapter started with a discussion of the Polluter Pays Principle (PPP) (in Section 6.2). In general, 

the PPP states that if an actor causes pollution then she is morally responsible for dealing with the 

ensuing costs to others. In combination with the Fair Share Argument (FSA) from Section 5.5 the PPP 

stipulates that agents exceeding their fair share of emissions entitlements bear compensatory 

obligations to the extent that they exceed it. Understood thus, some general concerns of using the 

PPP in the context of climate change were addressed. But further challenges remain; namely that the 

PPP does not address threats and harms that result from (i) emissions caused by dead polluters, (ii) 

non-anthropogenic climate change and (iii) past emissions of present persons that were caused 

under circumstances of excusable ignorance. Without further discussing (i) and (ii) I granted that 

these challenges limit the scope of the PPP in the context of climate change and turned to (iii). In a 

first step I argued that people cannot be said to be excusably ignorant of the negative consequences 

of excessive GHG emissions since roughly 1990. Thus, polluters are fully responsible for all emissions 

in excess of their fair share since then. In a second step, I discussed Zellentin’s argument – based on 

the notion of outcome responsibility – that grounds compensatory duties in excessive emissions prior 

to 1990. I concluded that her argument is in need of further elaboration and that responsibility for 

pre-1990 emissions can be justified more convincingly if further conditions hold – and these 

conditions were discussed in the following sections.  
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Given that particular emissions cannot be associated with particular damages, the sum of polluters is 

responsible for the sum of climate-related threats and damages. Since the PPP is about making 

polluters provide redress according to their excessive emissions, it would be unfair if they had to bear 

the total compensatory burden, instead of the fraction of the burden they are, causally and morally, 

responsible for. If the polluters only cover the burdens they are responsible for, human rights will be 

violated. Hence, the PPP does not provide a complete duty-bearer account for it would leave some 

people’s rights unprotected. A hybrid account is required in which the PPP is combined with at least 

one further principle.  

Section 6.3 offered a brief discussion of the Ability to Pay Principle (APP). In the context dealt with in 

this work, the APP assigns duties to those with the ability to contribute compensatory funding. The 

general objection that it is unjust to make people responsible for something that they are not 

causally related to was met by pointing to the existence of positive duties justified in Chapter 3. 

According to a more specific objection, it is unfair that able persons ought to bear burdens that, 

ideally, should be borne by the polluters; especially if bearing in mind that some polluters simply 

refuse to comply with their duties. A defence of the APP can, and should, acknowledge this 

unfairness but maintains that making the wealthy pay is the best option of all the bad options 

available: it is better to take away some of the wealth of the able rather than taking away financial 

resources from the poor or not remedying human rights threats and violations at all. Consecutively, I 

criticized Moellendorf’s proposal for a duty-bearer account solely based on the APP. His argument 

that the PPP should not be used because it hampers human development only holds for unqualified 

versions of the PPP. Moreover, not using the PPP creates two serious drawbacks: first, the duty-

bearer account forgoes an important incentive to mitigate although mitigation is one of the two main 

goals of Moellendorf’s proposal and, second, it is unfair vis-à-vis able agents that ought to address a 

problem caused by others. I ended Section 6.3 with commenting on the limits of duties associated 

with the APP. While it stands to reason that the extent of the duties is correlated with one’s ability, a 

level of ability needs to be defined below which persons do not have duties. Who is a duty-bearer 

and how far-reaching one’s duties are depends on how this threshold is determined. While this work 

does not propose such a threshold, it limits total compensatory duties to avoid overburdening the 

group of duty-bearers.  

Section 6.4 investigated the Beneficiary Pays Principle (BPP), saying that those who have benefitted 

from harmful actions have compensatory duties towards those who have been harmed by these 

actions. Because most excessive emissions since 1990 are covered by the PPP,219 the discussion of 

219 I say “most” for some polluters have died in the meantime. 
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the BPP focused on whether it can ground responsibility for emissions (one’s own or others’) 

generated prior to 1990. Given that the BPP is particularly controversial I discussed the challenges 

that the BPP leads to counter-intuitive outcomes in many cases, that involuntarily benefitting from 

non-wrongful actions such as past GHG emissions does not create obligations on the part of the 

beneficiaries, and that present persons are not beneficiaries of climate change and past emissions 

respectively. In response to the challenges I proposed conceptualising the BPP as a principle of 

distributive rather than corrective justice and argue that, although persons are not beneficiaries in a 

counterfactual sense (being better-off than otherwise), they are beneficiaries in an absolute sense 

(being well-off with regard to an absolute threshold). My defence of the principle highlights that the 

BPP does not provide a complete duty-bearer account either. This view is doubted by Page who 

proposed a ‘pure BPP’ account. I criticised his arguments along two lines. First, I engaged with the 

claim that his approach has several advantages over rival duty-bearer accounts by arguing that the 

advantages are either shared by a hybrid account consisting of PPP and BPP or, actually, are not 

advantages of his approach. Second, I argued that the ‘pure BPP’ account either implicitly draws on 

the PPP or ignores present emissions and therefore is incomplete. 

Summarising my defence of the BPP, I proposed the Qualified Beneficiary Pays Principle (QBPP) as a 

principle of distributive justice that supplements the PPP. The QBPP is based on the idea that 

involuntarily benefitting from non-wrongful actions is neither always morally wrong nor is it always 

morally irrelevant; and the principle specifies the circumstances under which benefitting from 

harmful actions carries sufficient weight to trigger obligations on the part of the beneficiary. 

Furthermore, the QBPP justifies duties based on the benefits resulting from past emissions 

irrespective of who caused the emissions and under which circumstances they were caused. It thus 

also provides an answer to the question whether one is morally responsible for one’s past emissions 

prior to 1990: one is, to the extent one benefits from them today.  

Having discussed the three principles mostly dealt with in the climate justice literature, Section 6.5 

briefly presented three further principles without a detailed discussion. Caney’s History-Sensitive 

Ability to Pay Principle (ATP**) distinguishes between (i) those whose wealth came about in unjust 

ways and (ii) those whose wealth came about in ways which were not unjust, and apportions greater 

responsibility to group (i) than to group (ii). In contrast to the QBPP, the ATP** also assigns duties 

according to the APP (captured via group (ii)) and does not just assign duties to beneficiaries but to 

all those persons whose present holdings result from actions which are not justifiable. Duus-

Otterström’s Indebted Pays Principle (IDP) states that those persons whose holdings stem from 

uncompensated overuse of the atmospheric commons have a duty to take on extra burdens. Similar 

to the ATP**, persons whose wealth does not result from past excessive emissions also have some 
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duties. In contrast to both the ATP** and the QBPP, the extent of duties based on the IDP depends 

more on how much past agents exceeded their fair share of emissions entitlements when creating 

the relevant resources, rather than on the present (monetary) value of the resources. While the 

ATP** is most integrationist, the QBPP is less integrationist and the IDP is least integrationist. Which 

of the three principles is found to be most plausible thus also depends on whether one favours 

Integrationism or Isolationism (or a medium position). Though I argued in favour of an integrationist 

approach in Chapter 5, I do not further pursued this matter here but instead argued in Section 6.6 

that the differences of the three principles disappear when they are put to use. But before actually 

turning to that, I presented the Non-Promoter Pays Principle (NPP) according to which those who do 

not comply with their duty to promote institutions have compensatory duties. I further proposed 

that the extent of non-promoters’ obligations correlates with their ability, i.e. the NPP identifies the 

duty-bearers and the APP determines the extent of their duties. 

Sections 6.3-5 presented and partially defended the APP, QBPP, ATP**, IDP and NPP, raising the 

question which of these should supplement the PPP. Rather than arguing that one principle is 

preferable, Section 6.6 aimed at demonstrating that reasonable as well as practicable forms of 

operationalising the principles will identify the same duty-bearers. Starting with the QBPP, I said that 

it is impossible to determine who benefited to what extent from past emissions or to what extent a 

person’s assets are linked to past emissions. One can only make the general observation that current 

wealth is built on past emissions and that the value of presently existing capital is roughly correlated 

with its ‘GHG footprint’. As a consequence, I proposed using a person’s overall wealth (including 

income and all assets) as an indicator for net-benefits of past emissions. If it is agreed that one 

cannot disentangle the complex web of how present wealth was created with reasonable efforts, it 

stands to reason that the ATP**’s distinction between those whose wealth came about in unjust 

ways and those whose wealth came about in just ways collapses at the stage of operationalisation. In 

addition to the QBPP’s problem of determining to what extent present wealth is tainted by past 

emissions, the ATP** also needs to address this challenge regarding past and present injustices such 

as colonialism, fascism, exploitative processes of globalization etc. Similarly, to operationalise the IDP 

one would need to know what people’s fair share had been in the past and who exceeded it to what 

extent, but no data for the latter is available. In addition, one would also have to show who 

possesses the resources today that were created by excessive emissions. Given these difficulties, I 

proposed that the ATP** and IDP, too, should use the indicator ‘overall wealth’ as a practicable 

approximation. Finally, I also suggested that the APP should be operationalised via this indicator 

because a person’s ability to contribute to compensatory funding does not only depend on her 
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income but on her overall assets (which could be taxed).  In sum, whether the APP, QBPP, ATP** or 

the IDP is used to supplement the PPP, additional duty-bearers are wealthy persons. 

Section 6.6 also discussed how to operationalise the NPP and the PPP. Since the NPP is particularly 

difficult to operationalise (and enforce), I proposed to operationalise the NPP indirectly by basing 

duties on the unjustifiable actions which are made possible by the non-promotion rather than basing 

them on the acts of non-promotion itself. Actions made possible by non-promotion are emitting 

excessively and benefitting from excessive emissions, and this is already captured via the PPP and 

QBPP. As a consequence, the NPP further backs the case for both the PPP and the QBPP but does not 

identify additional duty-bearers. Regarding the operationalisation of the PPP, it is possible to roughly 

determine who is a polluter and who is not but the extent of the polluters’ duties is unclear because 

climate-related damage costs are unknown.  

In summary, the six principles identify ‘the polluters’ and ‘the wealthy’ as duty-bearers. The PPP 

justifies compensatory duties resulting from wrongful emissions caused roughly after 1990 and the 

‘ability principles’ (APP, QBPP, ATP** and IDP) justify compensatory duties resulting from wealth 

created by one’s own and others’ wrongful and non-wrongful emissions.220 The PPP has 

lexicographical priority over the ability principles. The polluters ought to contribute compensatory 

funding to the extent they did (since roughly 1990) and do exceed their fair share and the remaining 

funding that is required ought to be provided by the wealthy according to their overall wealth. Given 

uncertain total damage costs, it is difficult to say how much duty-bearers ought to do as a group and 

how to split the total burden among the group of the polluters and the group of the wealthy. In order 

to circumvent this problem, I claimed that present climate-related costs are only a fraction of the 

total costs imposed by all polluters on those threatened and harmed by climate change and that, 

therefore, present polluters ought to cover the lion’s share of present costs. Chapter 7 will further 

specify the proposal by arguing that the sum of present duty-bearers ought to cover all present 

adaptation costs in developing countries, which is a fraction of all present costs caused by climate 

change. 

  

220 In order to avoid a double counting of some emissions, duties associated with the ability principles should 
be restricted to emissions caused prior to 1990. 
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Part III 

Towards a Real-World Compensatory Mechanism 
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7. The Form and Amount of Compensation 
Chapter 5 established that excessive emissions threaten and violate human rights and I 

demonstrated that past excessive emissions can, in principle, be remedied via mitigation, 

Greenhouse Gas Removal (GGR), adaptation and rectification. I further proposed ignoring direct 

mitigation and GGR because, first, there will be few people from whom one can reasonably demand 

that they ought to reduce emissions even below their fair share and, second, a compensatory 

mechanism should be based on duties that are enforceable and individual GHG reductions can hardly 

be enforced without very intrusive measures. However, compensation can still be provided via 

indirect mitigation and GGR, that is by enabling others to reduce net emissions (for details see 

Section 5.6). Since duties to remedy one’s past excessive emissions exist towards others, they entail 

enabling others to adapt rather than adapting oneself. Strictly speaking, remedial duties are thus 

fulfilled via indirect adaptation as well. Because adapting oneself, i.e. direct adaptation, is not the 

focus of this work, when I refer to ‘adaption’ I have ‘indirect adaptation’ in mind.221  Hence, Chapter 

5 concluded that remedial duties to redress threats to and violations of human rights can involve 

indirect mitigation and GGR, (indirect) adaptation and rectification.  

In Chapter 5, remedial duties were discussed in a backward-looking way: how A can make up for her 

past overuse of the earth’s sink capacity. This corresponds to rectificatory justice and the Polluter 

Pays Principle. Chapter 6 added a forward-looking component: remedy is not just to be provided by 

the polluters but also by wealthy people. These additional remedial duties involve the same types of 

responses. In principle, the wealthy can also reduce net emissions (via indirect measures), finance 

adaptation or provide rectification.222  

The aim of this chapter is to be more specific regarding the way in which compensation should be 

provided given present real-world circumstances. The specification also enables me to establish how 

much funding ought to be provided at minimum. I start in Section 7.1 with a focus on financing 

adaptation. Since various measures count as adaptation according to the definition endorsed in this 

work (see Section 5.3.1), Section 7.2 first provides a rough overview of different types of adaptive 

measures. It also argues that insurance schemes should be part of the compensatory mechanism. 

Section 7.3 then investigates what adapting to climate change in developing countries will 

221 And as remarked in Section 5.6, the direct/indirect distinction is less important regarding rectification 
because ‘enabling others to rectify’ is a possible but unlikely response. 
222 Recall that ‘rectification’ here refers to a type of response such as providing money for pain and suffering or 
apologizing for unjust actions In contrast, the term ‘compensation’ denotes that certain people are entitled to 
receive remedy for potentially harmful past actions and others have duties grounded in these entitlements to 
provide the remedy (see Section 5.3.2). These duties also entail what might be called ‘duties of rectificatory 
justice’ to redress the threats/harms caused by wilful ignorance of the moral obligation to limit one’s GHG 
output. 
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presumably cost during the next decades. Since I argued that wealthy persons and the polluters 

ought to provide compensation to those whose human rights are threatened or violated and will 

argue below that compensation should first and foremost be provided via financing adaption, the 

aim of Section 7.3 is to determine the total compensatory burden that duty-bearers ought to 

shoulder. Based on projected future adaptation costs and adaptation finance already supplied to 

developing countries via existing channels, I will conclude that a compensatory mechanism should 

provide US$100 billion per year in addition to existing ‘North-South’ transfers, starting around 2020.  

7.1 Compensation via Financing Adaptation 
This sub-section clarifies why, from the perspective of a compensatory mechanism, financing 

adaptation is of greater relevance than financing mitigation or providing rectification. The overall 

argument is based on a general claim which is combined with several pragmatic arguments. The 

general claim is that, as long as harmful climate change can be fully avoided, mitigation is better than 

adaptation, which is better than rectification. Mitigation is better than adaptation because it is, in 

principle, able to avoid all harm while adaption is not (see Section 5.3.1). Adaptation is better than 

rectification because it can avoid a lot of harm while rectification cannot (see below). The pragmatic 

arguments are based on what financing mitigation, adaption or rectification can achieve given the 

status quo. While they strengthen the case for favouring adaptation over rectification, they also 

suggest favouring adaptation over mitigation as long as certain conditions hold.223 I will first discuss 

adaptation and rectification and then adaption and mitigation. Together, the following two sub-

sections justify why the third part of this work focuses on financing adaptation. 

I.  

In order to explain focusing on adaptation instead of rectification, it is helpful to restate their 

respective definitions introduced in Section 5.3.1 and 5.3.2. Adaptation enables people to exercise 

their human rights without threats in changing climatic conditions, and thus aims at maintaining 

people’s capacity to exercise their rights. Rectification, in contrast, provides recompense for ongoing 

or past inabilities to exercise rights, for instance as money for ‘pain and suffering’ or ‘the loss of 

faculties or amenities’ or via symbolic gestures. 

From a justice perspective, it is much better to avoid rights violations in the first place rather than 

redress the violations in retrospect. In his seminal discussion of compensation, Goodin defends the 

principle that “[p]revention is better than compensation, where it is an irreplaceable object that 

would be lost” (Goodin 1989: 70). If something irreplaceable is lost, only a weaker form of 

223 Note, the argument to favour adaption over mitigation refers to the form of compensation. It certainly is not 
an argument to favour adaptation over mitigation in general.  
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compensation is possible; Goodin calls this “ends-displacing compensation” that helps people 

“pursue some other ends in a way that leaves them subjectively as well off overall as they would 

have been had they not suffered the loss at all” (Goodin 1989: 60).224 He contrasts it with a stronger 

form called “means-replacing compensation” that “provide[s] people with equivalent means for 

pursuing the same ends” (Goodin 1989: 60, emphasis in original). Ends-displacing compensation, on 

the contrary, attempts to provide people with equivalent satisfaction through different ends. 

Goodin offers a detailed line of reasoning why means-replacing is better than ends-displacing 

compensation. In a nutshell he argues that the latter forces people to pursue other goals with other 

means. That the different goals allow for the same level of satisfaction, i.e. that one remains on the 

same indifference curve economically speaking, does not mean that people are indifferent between 

different goals. At least in the liberal tradition that honours people’s autonomy, they ought to decide 

themselves which goals they pursue. Harming a person and then offering ends-displacing 

compensation forces them to pursue other goals and this is to be avoided if possible (in detail Goodin 

1989: 66–70). 

With this in mind let us return to Goodin’s principle: If an irreplaceable object is lost, only ends-

displacing compensation is possible and this forces the harmed person to pursue a different goal. 

Therefore, if possible, it is preferable to prevent the harm from occurring in the first place. Goodin’s 

theoretical argument can be augmented with the practical argument that real-world ends-displacing 

compensation hardly restores people to the same level of well-being. Goodin himself observes that 

legal compensation programmes usually do not even try to provide ends-displacing compensation 

and those few that do “make only token gestures” (Goodin 1989: 63). The task to restore the level of 

well-being seems particularly difficult (or impossible) in cases of grave harm and suffering usually 

associated with human rights violations. Very likely, most people would say that compensation 

money cannot fully redress the loss of one’s health or of a beloved person or of having to flee one’s 

homeland (in detail de Shalit 2011: 322–5). Realistically, then, ends-displacing compensation seldom 

(ever?) achieves restoration to the level of well-being that people had before the loss of irreplaceable 

objects.  

Goodin’s distinction is valuable regarding compensating climate change victims. The theoretical 

argument implies that adaptation is favourable to rectification because the former corresponds to 

means-replacing compensation and the latter to ends-displacing compensation. Adaptation enables 

people to exercise their human rights by replacing certain means (e.g., by providing a new house) or 

224 His counterfactual formulation is vulnerable to the Non-Identity Problem (see Section 4.1.2). It can be 
avoided by saying that ends-displacing compensation aims at restoring a certain absolute level of well-being by 
helping people pursue different ends. 
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by offering different means (e.g., by providing another income opportunity). In contrast, rectification 

aims to make up for the temporary or permanent loss of some human rights by enabling people to 

pursue other ends, for instance by providing money that would enable reaching the level of well-

being that one would have if one could exercise all rights. Moreover, the tremendous problems 

surrounding the provision of adequate ends-displacing compensation are exaggerated in the climate 

change case. First, some losses are impossible to fully rectify, such as the loss of place (de Shalit 

2011) and/or culture (Zellentin 2015a; Heyward forthcoming). Second, while a court may have the 

time and seek the expertise to inquire what amount of rectification is due in some individual cases, a 

global compensation mechanism will lack the time and resources to make such assessments, and will 

likely lack funds to cover according entitlements (see below). That is, if rectification is politically 

feasible at all (see Chapter 10), it will be highly inadequate in all likelihood. 

As a consequence, as many human rights violations as possible ought to be avoided via adaptation. 

The argument is further supported if it is acknowledged that adaptation goes beyond means-

replacing compensation. Many measures aim at proactive adaptation so that changing climatic 

conditions will not become harmful in the first place. If the measures are successful, no harm occurs 

and replacing means is not required. That is to say, adaptation allows for a kind of preventive 

compensation that does not replace means but avoids the necessity for replacement; and according 

to Goodin’s principle, prevention is better than compensation. Here, one can distinguish between ex 

post and ex ante compensatory measures: the former is adopted before a negative impact occurs 

and the latter is adopted during or after its occurrence (Farber 2007: 1635). While ex ante 

compensation/adaptation aims at avoiding or reducing threats, ex post compensation/adaptation 

aims at replacing or maintaining people’s means to exercise their rights when climate change 

threatens or undermined them.225 Figure 5 provides an overview of the different terminologies used 

here (see below). 

The justice-based reasons for a focus on adaptation instead of rectification are supported by legal 

and economic reasons. Article 3.3 of the UNFCCC for instance states that the parties “should take 

precautionary measures to anticipate, prevent or minimize the causes of climate change and mitigate 

its adverse effects. […] To achieve this, such policies and measures should […] cover all relevant 

sources, sinks and reservoirs of greenhouse gases and adaptation […]” (1992: 9). Countries that have 

signed the treaty are thus obligated to prevent as much harm as possible through both mitigation 

and adaptation, rather than providing rectification ex post. In addition, it might be cheaper to 

225 Goodin does not deal with ex ante compensation because he is concerned with standard compensation 
cases; and ex ante compensation only makes sense when there is a time lag between potentially harmful 
actions and actually harmful events that allow for intervening before (all) harm has occurred (see Section 
5.4.2). 
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prevent harm than redressing it afterwards. For instance, Hof et al. calculate that “residual damages 

are on average reduced by about four dollars for every dollar invested in adaptation” (2009: 837; 

similarly Hochrainer-Stigler et al. 2014: 88).226 Hence, allocating a given amount of resources to (ex 

ante) adaptation rather than rectification might be more efficient in safeguarding possibilities to 

exercise human rights.  

However, the moral, legal and economic arguments do not justify refraining from rectification. 

Assuming realistically that adaption leaves some rights unfulfilled, rectification ought to be 

undertaken in addition. However, two further circumstances justify a strong focus on adaptation. 

First, most negative climatic changes are expected to occur in the future and a lot of harm can still be 

prevented via adaption (see Chapter 1). Second, it is safe to assume that the availability of funds will 

be smaller than what would be needed for adaptation alone (see Section 7.3 and Chapter 8). In light 

of these realities, and the difficulties associated with rectification, it stands to reason to spend funds 

entirely on adaptation. 

II. 

Under present conditions of elevated GHG concentrations mitigation can avoid further increasing 

climate related risks but cannot avoid existing risks.227 Therefore, mitigation and adaptation are 

equally important for/in developing countries. The following offers two reasons for focusing on 

adaptation.  

First, compensatory funding should prioritise adaptation over mitigation because much more funding 

is and will be available for the latter. Large parts of climate finance delivered to developing countries 

aim at emissions reduction and only 7-16% target adaptation (Buchner et al. 2014: 15; OECD 2015: 

20; see Section 7.3). The studies do not say why mitigation is prioritised, but two reasons might be as 

follows. First, net GHG reductions contribute to a global public good and developed countries and 

their citizenries are more willing to finance such projects because they also benefit (Gampfer et al. 

2014: 120). Second, 60 % of global climate finance flows come from private sources (Buchner et al. 

2014: 8) and private investments seek relatively quick and predictable returns that are more difficult 

226 Note that residual damages do not equal rectificatory payments and not all residual damages involve human 
rights violations. Meanwhile, the above argument is based on the assumption that compensating harm by 
restoring loss that can be restored (means-replacing) and by redressing loss that cannot be replaced (ends-
displacing) would be equally or even more expensive. 
227 My argument focuses on mitigation because at present it is uncertain to what extent GGR technologies can 
and should contribute to net emissions reductions (Keller et al. 2014; Heck et al. 2016; Fuss et al. 2014). To 
what extent funding for GGR is desirable and needed thus remains to be seen. If emissions reductions achieved 
via GGR qualify for carbon markets, the private sector could be easily engaged. On the other hand, the risks 
associated with most GGR measures speak against treating emissions reductions achieved via GGR equally to 
those achieved by mitigation (Baatz and Ott 2016a).  
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to achieve with adaptation projects (Pauw 2015: 584). Indeed, over 90% of mobilized private climate 

finance targets mitigation-related activities (OECD 2015: 20). Hence, adaptation depends more on 

public finance than mitigation. To be clear, reaching mitigation goals in developing countries will also 

require public funding. But if governments further incentivise investments in low-carbon 

technologies and remove barriers that such investments face, it seems possible to deliver low-carbon 

technologies, in particular those providing access to clean energy, without large public funds 

(Neuhoff et al. 2010; Bowen 2011: 1023–4; Bowen et al. 2015: 12; Fabian 2015).  

Private sector engagement in the adaptation sector is possible as well, but the evidence for such 

engagement is very limited (Surminski 2013).228 While philanthropic funding does not depend on 

returns, the amount of such funding is tiny – about US$200 million target adaptation annually 

compared to more than US$100 billion of estimated adaptation costs (see below) – and strongly 

focuses on health care (Pauw 2015: 587). Due to the focus on returns of private investments and the 

funding priorities of philanthropists and their comparatively small budgets, private funding will often 

be unable to achieve adaptation goals, especially in poor regions, and can only serve as a supplement 

to public adaptation funding (Pauw 2015: 600; Bowen et al. 2015: 12; see also Pauw et al. 2016). 

Hence, I arrive at the conclusion that public funding for adaptation is currently much more needed 

than for public funding for mitigation. 

Second, those who are entitled to compensation will benefit more from adaptation financing than 

from mitigation financing. Mitigation projects reduce overall climate-related risks to some extent and 

benefit everyone that faces such risks.229 Direct adaptation benefits arise where the measures are 

undertaken. Chapter 9 will argue that scarce funding should be allocated where it is most needed 

and discusses possible prioritisation criteria. Since adaptation provides mainly local benefits and 

mitigation provides global benefits (Michaelowa and Michaelowa 2012: 40–1), the former can better 

target entitlements-bearers. This is a further reason to focus on financing adaptation.230  

 

228 Though, Michaelowa et al. develop a proposal to fund adaption via a market mechanism (Michaelowa et al. 
2012). This requires that adaptation benefits are measurable and verifiable (Michaelowa et al. 2012: 190). 
Section 9.3.2 questions whether adaptation benefits can be adequately captured in comparable units (such as 
monetary value or disability-adjusted life years).  
229 Mitigation projects may have considerable local co-benefits, e.g., when a rural village is provided with solar 
cookers. In this case, the positive side-effect of reducing emissions contributes to development, which may 
reduce vulnerability to climate change (see Section 7.2). Given that there are often synergies between 
mitigation, adaptation and development, Chapter 9 considers prioritising projects that involve all three aspects. 
If such a prioritisation criterion is adopted, compensatory funding will also be available for projects or 
programmes that have mitigation components. 
230 I am indebted to Lieske Voget-Kleschin for suggesting the second advantage of funding adaptation.  
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III.  

Figure 5 illustrates how compensation can, in principle, be achieved and on what compensatory 

measures this work will focus. It distinguishes between the justificatory level (compensation) and the 

level of responses (mitigation, adaptation, rectification), and shows how these relate to important 

terminologies used throughout Part III. In addition to the terms already introduced above, it contains 

the distinction between recoverable and irrecoverable losses (Wallimann-Helmer 2015: 478) that 

maps onto the means-replacing/ends-displacing distinction.  

Before moving to Section 7.2, I would like to clarify that my aim is not to generally dismiss the 

relevance of rectification and mitigation with respect to compensation. Rather, the arguments in this 

section shows that in a situation where mitigation cannot prevent climate change from causing 

human rights violations and where funds are smaller than what is needed for adaptation alone, 

compensatory resources should completely be spent on adaptation. This is not a principled argument 

against the other two types, but rests on contextual and thus contingent circumstances. How 

convincing an exclusive focus on adaptation is will thus also depend on the development of these 

circumstances, most notably future engagement regarding climate finance. Finally, note that many of 

the aspects dealt with below are equally relevant for mitigation and rectification, e.g., how to raise 

funding (Chapter 8) and how to identify entitlement-bearers (Section 9.2).  
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7.2 Types of Adaptive Measures  
This section aims at clarifying what types of measures qualify as adaptation and should be eligible for 

funding within a compensatory mechanism.231 Section 7.2.1 introduces a continuum of adaptation 

activities that highlights the overlap with development goals and projects. Section 7.2.2 then focuses 

on one end of the continuum (response to impacts) and discusses insurance schemes as an 

important part of the mechanism.  

7.2.1 The Overlap of Adaptation and Development 

Mark Pelling famously remarked that adaptation “is a deceptively simple concept”, describing a 

response to perceived risks or opportunities (Pelling 2011: 20). Matters get complex when 

considering issues such as which actors adapt and how the different actors interact, what they are 

adapting to, what goods and values are to be preserved by adapting, and how adaptation is 

communicated (Pelling 2011: 21). Climate change impacts are not discrete but intensify underlying 

risks (Burton et al. 2006: 11). Moreover, climate change is often but one stressor among many that 

trigger adaptive action (Mimura et al. 2014: 882), and may not be the most significant one (O'Brien et 

al. 2008: 198). It is therefore rather pointless to consider adaptation in isolation from other (social) 

processes and phenomena: “measurement of adaptation needs to accept that climate change is 

contextualised with other risks that shape and limit human well-being and the functioning of social-

ecological systems” (Pelling 2011: 14). The IPCC’s Working Group II thus maintains that “framing of 

adaptation has moved from focus on biophysical vulnerability to the wider social and economic 

drivers of vulnerability and people’s ability to respond” (Noble et al. 2014: 836).  

These framings are captured by an illuminating classification of adaptation activities developed by 

Manish Bapna and Heather McGray (2008). The authors distinguish between two general 

perspectives of how people approach adaptation: “one focuses on creating response mechanisms to 

specific impacts associated with climate change” and the other “starts by targeting the underlying 

factors that cause climate change to be harmful” (Bapna and McGray 2008: 17–8). The authors 

conceive of the perspectives as two ends of a spectrum (Figure 6).  

231 For an overview of the large field of adapting to climate change, see Khan and Roberts (2013). 
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Figure 6: A Continuum of adaptation activities.  From development to climate change 

Source: Bapna and McGray 2008: 2. 

The benefits of projects located on the far right in Figure 6 are highly specialized and exclusively 

target distinct climate change impacts (Bapna and McGray 2008: 18). Their benefits only materialize 

in the event of climate change. On the far left, projects will benefit the people irrespective of 

whether anticipated climatic changes materialize. “In between lies a broad spectrum of activities 

with gradations of emphasis on vulnerability and impacts” (Bapna and McGray 2008: 18). The 

authors roughly distinguish between four types of adaptation efforts located on the continuum (from 

left to right): addressing the drivers of vulnerability, building response capacity, managing climate 

risks, and confronting climate change (Bapna and McGray 2008: 18–22). Most of the projects 

surveyed by them fall into the second and third category; that is projects are neither wholly focused 

on climate change nor on reducing vulnerability. Notably though, approximately “one-fifth of the 

cases studied fall into the vulnerability drivers category; they are essentially ‘pure’ development 

activities” (Bapna and McGray 2008: 23). Their findings are backed by a more recent study (Biagini et 

al. 2014).232  

The key reason behind this finding is that, usually, non-climatic factors make people vulnerable to 

climate change. Very often, the “lack of social, political, and economic resources that poor and 

marginal communities fail to command is the main factor creating their inability to cope with climatic 

232 Bonizella Biagini and colleagues (2014) grouped adaptation projects into ten categories that differ from 
Bapna and McGray’s four. But they also find that many projects fall into the ‘capacity building’ and 
‘management and planning’ categories and that capacity building was present in virtually all projects (Biagini et 
al. 2014: 106). 
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changes” (Khan and Roberts 2013: 183). Activities that effectively reduce vulnerability thus (also) 

need to tackle these factors, and technology-based measures that address specific climate impacts 

are unable to do so (Khan and Roberts 2013: 183; Roberts and Parks 2007: 132). “It therefore makes 

sense to think of adaptation not as an incremental activity to deal with climate change, but as 

climate-resilient development” (Fankhauser 2010: 23–4). 

Indeed, an important observation is that adaptation is often intertwined with development (Hartzell-

Nichols 2014: 152). Richard Kleins and Åsa Persson argue that adaptation is only successful if a 

comprehensive approach is taken (2008). It should not be restricted to “installing bigger pipes and 

planting drought-resistant crops” but should seek synergies with development, thereby addressing 

the underlying factors of vulnerability that are often structural and characterized by low 

development (Klein and Persson 2008: 40). Accordingly, technology-based measures can only be 

partially effective if they do not also address non-climatic factors (Ayers and Dodman 2010: 165). 

Adaptation strategies that also enhance development are, for example, improving land governance 

or enhancing water storage and services, providing general education and health benefits, providing 

access to financial markets and technologies, training of governments, strengthening of decision 

structures, giving vulnerable people and communities a say in planning and decision making and 

reducing domestic inequality (Roberts and Parks 2007: 125–6 Ayers and Huq 2009: 680; Field et al. 

2014: 85; Wallimann-Helmer 2016: 8).233  

In a review of adaptation literature, Mizan Khan and Timmons Roberts thus conclude  

 [i]n a word, adaptation and the building of ‘climate resilient societies’ are difficult to separate from 

human development. We believe that a ‘development first’ approach to adaptation that addresses the 

complex context of vulnerability, rather than addressing just the impacts of climate change, is vastly a 

more useful perspective (2013: 183).  

And Samuel Fankhauser and Ian Burton find that literature on adaptation economics, decision 

making under uncertainty, and adaptation and development all point to a fairly consistent set of the 

following adaptation priorities: basic development (such as health, sanitation, primary education), 

improvements in planning and adaptive capacity, and support of sustainable development (2011: 

1041–3). 

233 But note that reducing poverty does not always go hand in hand with vulnerability reduction (Klein 2008: 
42). Development and adaptation can also be competitive. In order to yield synergies rather than trade-offs 
between development and adaptation, “close integration of adaptation actions with existing policies, referred 
to as ‘mainstreaming’”(Chambwera et al. 2014: 948) is routinely demanded.  
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The brief introduction demonstrated that the spectrum of adaptive activities is broad and that many 

of them are quite general in scope.234 Such general strategies usually do not just benefit climate 

changes victims but a wide variety of people. This has implications for the justification of 

compensatory funding. Before addressing this in Chapter 9, further clarifications on the activities that 

qualify as compensatory measures (Section 7.2.2), on how much adaptation funding is needed 

(Section 7.3) and on how funding can be raised (Chapter 8) are necessary.   

7.2.2 Insurance as an Important Part of the Compensatory Mechanism 

Ideally, all negative climatic impacts would be avoided; realistically, significant risks will often remain 

(Burton et al. 2006: 10). Therefore, measures responding to climate impacts ex post are needed in 

addition. Since it is usually easier to reduce risks ex ante in case of slow-onset impacts such as sea-

level rise (Mimura et al. 2014: 885), ex post measures are most important for sudden impacts like 

extreme weather events. A common general strategy to respond to low probability, high impact 

events is to pool the risk via insurance schemes. Using insurance as part of a wider adaptation 

strategy has been proposed by many scholars and is, among others, mentioned in UNFCCC Article 4.8 

(1992) and the Bali Action Plan (2008a). Although insurance “is widely seen as a cost-effective tool 

for adaptation” and the “theoretical potential for insurance to facilitate climate risk reduction” is 

undisputed (Mimura et al. 2014: 885), apart from scattered remarks it has not been debated whether 

insurance make sense as a compensatory measure that is (partially) paid for by those responsible for 

remedying climate-related threats and harms.235  

The following addresses this gap by undertaking three steps. First, I briefly highlight why some form 

of ex post compensation is urgently needed. The second step has a closer look at possible elements 

of an insurance scheme supposed to provide this compensation. Third, I discuss controversial issues 

regarding its financing. I discuss this in some detail because I think that insurance schemes can and 

234 A further example of just how comprehensive adaptation is understood by now is Pelling’s conceptualization 
(2011). He conceives of adaption as enabling resilience, transition or transformation. Resilience aims at 
maintaining functioning in a changing environment and allows existing practices and power-relations to persist 
(Pelling et al. 2008: 50–1). It changes technology, management practices and organization. Transition aims at 
incremental changes of the government structure to allow for more procedural fairness that in turn leads to 
less marginalization and lower levels of vulnerability. In contrast, “transformation is the deepest form of 
adaptation indicated by reform in overarching political-economy regimes” (Pelling 2011: 50) and “reform or 
replacement of existing social contracts” (Pelling et al. 2008: 171) (for similar views see Nelson 2010; Klein et al. 
2014: 903). Pelling is certainly right that this would tackle the “root causes of vulnerability” rather than the 
symptoms (Pelling et al. 2008: 171). Thus understood, however, the concept of adaptation becomes very 
similar to or is even transformed into a theory of (social) justice. Whether such broad conceptualization is 
considered problematic for an adaptation theory is surely an interesting question, but one that I cannot pursue 
here. My point is that effective adaptation will often require quite general measures that are not specific to 
climate change. 
235 A notable exception are Göran Duus-Otterström and Sverker Jagers (2011). 
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should play an important role in delivering compensation. The following is intended as an illustration 

of how insurance could play this role and as an initial defence that it should play this role.   

I.  

Weather-related losses in a developing country are mostly absorbed by the country itself, i.e. 

ultimately by its citizens (Bals et al. 2006: 639). Disaster-related donor aid to developing countries 

accounts for only a small fraction of the total economic loss due to catastrophic events. About 90% of 

loss from natural disasters is borne by domestic households, business and governments (Hoeppe and 

Gurenko 2006: 617). Many developing countries do not have risk transfer mechanisms which would 

allow them to better cope with extreme events. Countries with the highest risks are least able to 

manage them (Warner et al. 2010: 6). Ex post aid is too little, arrives too late, commonly fails to 

reach those in need effectively (Hochrainer-Stigler et al. 2014: 88) and does not provide risk 

reduction incentives. Because it arrives in the aftermath of a disaster, most funding is used to cover 

people’s urgent needs and not invested in preventive measures (Hoeppe and Gurenko 2006: 618).  

Negative impacts from weather-related events, whether caused by a devastating hurricane or 

periodically recurring droughts, have long-term consequences on low-income households (Alderman 

and Haque 2007: 1). To cope with the situation, those affected have to sell the few assets they 

possess or switch to even riskier life-sustaining activities. In consequence, they are often trapped in a 

vicious poverty circle. Pre-disaster financing instruments that provide prompt liquidity after a short-

term economic shock can avoid getting into such a circle (see Arent et al. 2014: 684; Suarez and 

Linnerooth-Bayer 2010: 274). The interesting feature of insurance is that it combines ex post and ex 

ante elements: a risk reduction/pooling scheme is set up before the impact occurs but remedy is 

provided after its occurrence. This makes it a valuable tool to supplement ex ante measures.  

II. 

I now present a two-tier insurance scheme as part of a wider adaptation approach. To my 

knowledge, the scheme is the most detailed proposal made so far (Linnerooth-Bayer and Mechler 

2006; Linnerooth-Bayer and et al. 2009; Warner et al. 2009; Linnerooth-Bayer and Hochrainer-Stigler 

2015).236  

The disaster response tier provides post-disaster relief to vulnerable developing countries in case of 

low frequency / high impact events. Such events are “extraordinary in the statistical sense that [they 

236 The two tiers are part of the ‘insurance pillar’. In addition the authors propose a ‘prevention pillar’ that is 
supposed “to foster investments in reducing vulnerability and thus the human and economic losses from 
weather extremes and variability, and enable climate-resilient development” (Linnerooth-Bayer and et al. 
2009: 393). In the following I focus on the insurance pillar.  
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lie] in the extreme percentile of the historic distribution, and that country governments and their 

citizens would have difficulty coping with these losses” (Linnerooth-Bayer and et al. 2009: 395). This 

is referred to as the high layer of risk. However, the kind of events that trigger payments are pre-

negotiated and do not change. If climate change makes harmful events more frequent, payment will 

become more frequent too (Linnerooth-Bayer and et al. 2009: 395).  

Risk pooling schemes providing ex post remedy face the danger that those covered by insurance 

neglect reasonable risk reduction measures once they have insurance coverage. This so-called ‘moral 

hazard’ problem can undermine the effectiveness of a scheme. Moral hazard can be reduced by 

paying only a pre-negotiated portion of losses or by making participation dependent on credible risk 

reduction efforts (Linnerooth-Bayer and et al. 2009: 390–1; Bals et al. 2006: 642). What efforts 

suffice on part of the developing country would need a lot further specification. But I consider this 

aspect to be solvable – and one that requires a case by case assessment. Several programmes similar 

to the suggested disaster response tier already exist. Frequently cited are the Turkish Catastrophe 

Insurance Pool and the Caribbean Catastrophe Risk Insurance Facility.237 

The climate insurance tier covers risks from medium frequency / medium loss events (medium layer 

of risk). However, it is not proposed to “directly provide insurance to households, farmers or 

governments, but [to] offer support for nascent micro- or sovereign-insurance systems” (Linnerooth-

Bayer and et al. 2009: 396). Hence, the tier provides technical and capacity-building support and 

subsidises premiums where necessary in order to enable commercial insurers to offer the poor 

coverage for the medium layer of risk. I discuss in step three whether this approach can qualify as 

compensation. The two-tier proposal does not cover high frequency / low impact event (low layer of 

risk) for it is commonly assumed that these can be addressed more cost-effectively by ex ante 

measures (Linnerooth-Bayer and et al. 2009: 394).  

In my opinion, promising elements of the climate insurance tier are index-based (micro-) insurance 

schemes. Here, payouts are triggered when a pre-defined indicator, such as temperature, amount of 

rainfall, wind speed etc., is met.238 Various index-based schemes that explicitly target poor and 

237 The Caribbean Catastrophe Risk Insurance Facility (CCRIF) comes closest to the proposed disaster response 
tier. It is a not-for-profit vehicle that provides participating governments with liquidity in the aftermath of a 
hurricane or earthquake. By pooling the risk of its 16 members, it can offer significantly lower premiums than if 
they had to buy insurance separately in the insurance market. The members contribute resources depending 
on their risks, and payouts are triggered based on a catastrophe model that estimates the loss of actual events 
(Warner et al. 2010; Linnerooth-Bayer and Hochrainer-Stigler 2015: 93). In the aftermath of Hurricane Matthew 
(see Chapter 1), the CCRIF provided US$ 23.4 million to the government of Haiti (CCRIF 2016). A crucial 
difference between the CCRF and the disaster response tier discussed here is that (large parts of) funding 
should come from those responsible for compensation. 
238 Index-based schemes are also possible within the disaster response tier. However, basis risk (no payments 
are triggered despite losses) might be especially problematic in case of large-scale disasters. Conversely, if 
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vulnerable people have been set up in India (Kelkar et al. 2006), Southeast Asia (Hochrainer-Stigler et 

al. 2012), Sub-Saharan Africa (Suarez and Linnerooth-Bayer 2010), and Latin America (Loster and 

Reinhard 2012). Most of these pilot programmes operate in the farming sector but the scheme also 

works in other areas. The indicator that triggers payouts can refer to rainfall, temperature, 

(predicted) livestock mortality, vegetation, etc. in a given region over a given period of time. Payouts 

can happen at the micro- (individuals, households), meso- (community, cooperative) or macro- (state 

or national government) level. Micro-level schemes are attractive from a cosmopolitan perspective 

because those receiving the payouts are the people ultimately entitled to them. This reduces the risk 

of corruption and fraud because reliance on authorities that further distribute insurance payouts or 

benefits among citizens is avoided. 

Compared to standard insurance, index-based schemes have several advantages: moral hazard 

concerns are minimized because payouts are independent from actual losses, the lack of need to 

prove losses and monitor individual contracts reduces complexity and hence administrative costs, 

payouts happen much faster and adverse selection239 is reduced (Kelkar et al. 2006: 663–4; Alderman 

and Haque 2007: 5; Arent, D. J. et al. 2014: 685; Linnerooth-Bayer and Hochrainer-Stigler 2015). On 

the other hand, index-based schemes targeting the poor and vulnerable face four major problems: (i) 

‘basis risk’, (ii) data availability, (iii) high costs, and (iv) understanding and trust. I discuss each 

problem and possible solutions to it in turn.  

(I) ‘Basis risk’ refers to a mismatch between payoffs and actual losses (Kelkar et al. 2006: 663). For 

instance, “if weather stations are not located very densely, rainfall measurement may not be closely 

correlated with an individual farmer’s experience” (Linnerooth-Bayer and Hochrainer-Stigler 2015: 

95). That insured parties face significant losses without receiving payments is a serious concern from 

a compensatory perspective. Several improvements have been suggested. Although risk can be 

reduced by careful selection of indicators (Alderman and Haque 2007: 5) and how these are 

measured, the problem is more effectively tackled if payouts happen at the meso-level (Loster and 

Reinhard 2012; Arent et al. 2014: 685). If payments go to the local government or a cooperative, they 

can partially use funds to support the most vulnerable or those disproportionally hit by an extreme 

event. Besides significantly increasing corruption problems (Alderman and Haque 2007: 26), this may 

also reintroduce moral hazard behaviour. Thus, whether the scheme should operate at the micro- or 

governments receive large payments (because the index was triggered) despite few losses, this might invite 
corruption. Whether index-based schemes also make sense for the high-layer of risk is something that needs to 
be further discussed. 
239 ‘Adverse selection’ describes the phenomenon that only actors who face high risks purchase insurance, 
which causes higher premiums and may undermine the solvency of the insurer. Because payouts are not 
triggered by actual losses, those who consider themselves less susceptible to significant losses still have 
incentives to participate.  
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meso-level depends on governance, transparency and further aspects. How the trade-off between 

basis risk and corruption/moral hazard is best addressed needs a case by case assessment. But I think 

that basis risk cannot be fully avoided if the major advantages of index-based schemes are not to be 

sacrificed.240 

(II) Effective indices need to be “easily measured, objective, transparent, independently verifiable, 

and available in a timely manner. Moreover, the probability distribution must be reliably estimated. 

This implies that there is a stable time series of information” (Alderman and Haque 2007: 5). In many 

poor regions, these data requirements cannot be met. Probably, the amount and quality of data 

available is negatively correlated with the risk that farmers face (Alderman and Haque 2007: 25). 

Here, too, partial solutions have been found. Satellite data that is considered to be highly reliable and 

readily available can be used to circumvent lack in weather stations (Warner et al. 2010: 17; Loster 

and Reinhard 2012: 100–1). Further options are aerial images that detect the condition of crops or 

land, regional downscaling of climate and weather models, and strengthening meteorological 

services (Warner et al. 2010: 16). As with adaptation measures in general, capacity-building 

measures will obviously play an important role in overcoming data problems.  

(III) In poor and highly vulnerable regions, individuals can pay substantially more than the expected 

losses they will experience over the long term (Linnerooth-Bayer and Mechler 2006: 6–7). Several 

aspects drive up premiums: total losses following an extreme event can be very large, risks are 

ambiguous and uncertain and providing small scale insurance can involve high transactions costs 

(Linnerooth-Bayer and et al. 2009: 388; Linnerooth-Bayer and Hochrainer-Stigler 2015: 95). In 

consequence, many schemes targeting the poor and vulnerable are hardly or not profitable (Kelkar et 

al. 2006: 666–7) and insurers shy away from offering products for low-income households elsewhere 

(Suarez and Linnerooth-Bayer 2010: 276; Mechler et al. 2006: 28).241 High premiums that the poor 

cannot afford, however, is much less of a concern if they are paid via international funds. Whether 

premiums should be covered fully or just partially will be discussed in step three.   

(IV) Finally, workable insurance schemes can be undermined by a lack in trust and understanding. In 

the World Bank-sponsored programme insuring about 1000 Malawian subsistence farmers against 

drought, participants reported widespread mistrust in the private insurer, the weather station data 

and most of all in the administrating NGO in charge of collecting the loan242, distributing the seeds, 

240 Further proposals of how to reduce basis risk are discussed in Churchill and Matul (2012). 
241 A possible solution within commercial insurance is cross-subsidies. Insurers that want to access the Indian 
market are legally obliged to serve low-income households. To be able to offer affordable premiums to the 
low-income households, they subsidise this branch from profits made in other sectors (Kelkar et al. 2006).   
242 A frequently used approach is coupling micro-insurance with micro-lending. When farmers take out a bank 
loan the assets purchased with the loan are insured. Insurance is paid for by higher loan interests. In case of an 
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purchasing and selling the crop and repaying the loan (Linnerooth-Bayer et al. 2009: 6; Linnerooth-

Bayer and Hochrainer-Stigler 2015: 95). Furthermore, researchers found that many farmers do not 

fully understand the scheme – even after learning about index insurance through simulation games 

or more conventional training (Patt et al. 2010: 160; Suarez and Linnerooth-Bayer 2010: 274). They 

also observed that the level of understanding significantly correlates with education, highlighting the 

need for training prior to the implementation of the scheme (Patt et al. 2010: 160; Suarez and 

Linnerooth-Bayer 2010: 274). Again, capacity building is needed, this time via supporting the 

provision of education and the creation of accountable institutions.  

Having presented the two-tier proposal as well as index-based micro-insurance schemes as one 

promising element, I now discuss whether market-based insurance can qualify as compensation.  

III. 

According to the authors of the two-tier proposal, funding for each tier should be provided 

differently. In an early contribution, Bals et al. seem to envision that the disaster response tier is 

mainly financed by contributions from countries whose risk is covered. The international community 

‘only’ subsidizes countries’ risk reduction projects and/or provides risk capital to the Climate 

Insurance Pool (2006: 645–7). Later, Linnerooth-Bayer and colleagues243 say that the disaster 

response tier should be “fully paid out of a negotiated financial mechanism, and presumably by those 

countries that have contributed to losses in the developing world owing to their emissions of 

greenhouse gases” (2009: 395).  

With regard to the climate insurance tier, the authors say that international funding should be 

limited to providing administrative, technical and capacity-building support and reinsurance to 

local/regional schemes (Linnerooth-Bayer and et al. 2009: 396). These measures are supposed to 

enable private insurers to offer affordable insurance to low-income households. It is also proposed 

that the poorest pay their (part of the) premium in-kind, e.g., by working a certain time in local risk 

reduction / adaptation projects (Suarez and Linnerooth-Bayer 2010: 276). Finally, where the poor can 

neither afford indirectly subsidised premiums nor contribute their premium in-kind, the insurance 

schemes might be directly subsidised in exceptional cases (Linnerooth-Bayer and et al. 2009: 396). 

In sum, the proposal for a climate insurance tier consists in an internationally (indirectly) subsidised 

insurance scheme targeting poor. This model can be criticised form two opposing angles: either 

insured event, the borrower pays a fraction of the loan due, while the rest is paid by the insurer directly to the 
bank (Hochrainer et al. 2008: 6).   
243 The authors partially overlap with Bals et al. (2006). 
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arguing that premiums should never be directly subsidised at all or that premiums should be fully 

covered by international donors.  

On the one hand, subsidies distort markets, generate misleading price signals and may lead to 

maladaptation; e.g., when farmers continue risk-prone farming rather than switching to jobs that 

generate more (reliable) income. It is argued that particularly bad subsidies are direct subsidies that 

are proportional to the insurance premium because the disincentive to change risky practices 

becomes greater as the risk, and the premium, increase (Skees in Linnerooth-Bayer 2010: 354). This 

might be a serious concern for particular schemes, but does not undermine the general case for 

subsidies. First, whether problematic incentives are created depends on how subsidies are designed 

and both direct and indirect subsidies can actually correct market distortions and failures (Suarez and 

Linnerooth-Bayer 2010: 276). Second, engaging in riskier activities once insurance is provided can 

also be desirable. For example, farmers often cannot escape poverty due to low-risk, low-yield 

farming practices. Insurance against drought is supposed to allow them to use higher-risk, higher 

yield crops and thus provide them with higher and more reliable income (Alderman and Haque 

2007). Especially from a compensatory perspective, continuation of risk-prone activities might not be 

objectionable. For instance, people’s identity might be closely tied to their current occupation or 

taking up a different occupation might involve migration accompanied by its negative concomitants. 

Within certain limits, people are entitled to freely choose their place of living and their occupation 

(UDHR, Article 13 and Article 23). If climate change threatens this choice, the goal of adaptation is to 

safeguard it. Thus, if insurance enables someone to continue with farming, this can count as 

successful compensation rather than maladaptation, although economic wisdom would tell 

otherwise.    

On the other hand, one could reasonably demand that premiums should be fully paid for by an 

international fund because the poor and vulnerable ought to bear no burdens, as argued in Chapter 

6. Duus-Otterström and Jagers share this normative commitment and criticize the two-tier proposal 

for not adequately justifying why the insured pay part of the premiums: “The suspicion is that it has 

to do with whether the cost can be borne by the insured, the normative weight of which is 

questionable” (Duus-Otterström and Jagers 2011: 337). They go on to argue that fully paying 

insurance costs for the poor would resemble a “social insurance” model that is different from the 

market based proposals one encounters in the climate insurance literature (Duus-Otterström and 

Jagers 2011: 333).  

Indeed, proponents of the two-tier insurance approach are keen not to crowd out private insurers 

(Linnerooth-Bayer and et al. 2009). They argue that the disaster response tier can and should be fully 
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financed by public money because the private market is unable to offer insurance for the high layer 

of risk anyway (Linnerooth-Bayer and et al. 2009: 396). In contrast, insurers are able to cover the 

medium layer of risk, addressed by the climate insurance tier, if governments and international 

institutions remove the barriers discussed above (see Linnerooth-Bayer and et al. 2009: 397). Critics 

may thus wonder to what extent the proposal simply aims at creating a new insurance market in the 

low-income sector of developing countries. If the aim of the scheme is compensation rather than 

profit making, a fully public scheme without private sector engagement might be the best choice. 

Still, I think that insurance proponents promote public/private partnerships for reasons beyond new 

business opportunities. First, public insurance schemes do not have a good track record; often they 

operate with substantial subsidies that are hardly targeted or means tested (Alderman and Haque 

2007: 2). Second, setting up workable insurance schemes is complex and the relevant expertise sits 

with insurance companies. In addition to technical support for risk assessment, risk management, 

product design, marketing and loss handling, insurers and financial markets also play an important 

role in partially absorbing risks (Dlugolecki and Hoekstra 2006). It is hard to think of a workable 

scheme that does not make use of these functions. Third, profiting from operating workable risk 

reduction schemes that protect the poor and vulnerable is not objectionable. It would be 

objectionable if private insurers profit on expense of the poor. Whether they do is a matter of 

institutional design. It also remains to be seen whether the low-income sector in developing 

countries allows for meaningful profits at all.  

Ultimately, insurance schemes within a compensatory mechanism will transfer resources from 

wealthy and polluting agents to those who benefit from insurance. While the insurance sector might 

profit from these transfers, all sectors that heavily rely on GHG emissions, most notably the fossil fuel 

industry, stand to lose revenue opportunities when carbon prices are introduced as proposed in 

Chapter 8. Bearing in mind the different roles played by the fossil fuel and the insurance industry in 

domestic and international climate policy making, benefiting the latter at the expense of the former 

seems quite fair.  

Finally, I am not convinced that entirely taking over the poor’s insurance premiums via public funds is 

the best way forward – despite their entitlement to not bear climate-induced burdens. International 

funding that can realistically be generated will be much lower than adaptation needs in developing 

countries, as I will argue in Chapter 8. Many entitlements to adaptation finance will not be met. If 

premiums are subsidized rather than fully paid, more insurance schemes can be supported. 

Workable schemes with subsidised premiums likely mean a significant improvement for many (very) 

low-income households. At present they can only (if at all) rely on informal risk pooling systems that 
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are easily overwhelmed when negative events affect the whole region rather than single households 

(Alderman and Haque 2007: 3–4). Even in cases where subsistence farmers have to fully pay 

considerable premiums as in Malawi or India, they still expect substantially higher net profits due to 

cultivating higher yield crops and being protected against weather-induced economic shocks (Suarez 

and Linnerooth-Bayer 2010: 273). I thus believe that substantially subsidized insurance schemes will 

make the poor much better-off. The goal of adaptation is enabling people to realize their human 

rights despite climatic changes. If subsidised insurance systems by and large achieve this, subsidizing 

more schemes is better than fully paying premiums for fewer schemes.  

Another reason for subsidized rather than fully covered premiums can be moral hazard concerns. 

Index-based systems minimize these concerns but they may not be a good choice or feasible in every 

case. When these systems are not used, subsidized premiums offer a straightforward possibility to 

reward risk-minimizing behaviour (Suarez and Linnerooth-Bayer 2010: 276–7). In order to gain 

sufficient support from governments that represent main contributors to a compensatory fund, the 

impression that the scheme incentivizes undesirable risk-increasing behaviour is to be avoided by all 

means available. Risk-adjusted premiums may not only mean an easier sell to the public, but also 

increase the scheme’s effectiveness, which ultimately benefit those covered by insurance.  

My impression is that, in general, subsidised schemes strike the right balance between entitlement to 

compensation of those insured, subsidizing as many schemes as possible given scarce funding and 

safeguarding the effectiveness of the schemes. In all likelihood, a detailed adjustment of this balance 

must be undertaken for each individual scheme, and whether subsidies amount to 30%, 70% or 100% 

of the total premium should depend on the specific circumstances, e.g., on what level of subsidy will 

bring the insured above the human rights threshold and how important risk reduction incentives are.  

Another specific form of adaptation has not been mentioned so far: migration. Migration is an 

extreme adaptive measure, and usually one of last resort that is adopted when everything else fails 

to provide sufficient protection. Given that migration will be unavoidable in many cases, 

compensatory funding must also cover costs related to migration. At the same time, climate 

migration throws up a bundle of new and complicated questions. Adequately discussing these 

questions exceeds the scope of this work. That is to say, I will neither discuss climate refugees’ 

potential entitlement to new land nor obligations to accommodate refuges or to give up land (but 

see Risse 2009; Byravan and Rajan 2010; de Shalit 2011; Drydyk 2013; Heyward and Ödalen 2013; 

Nawrotzki 2014; Ödalen 2014). Although I remain silent on questions surrounding land ownership, 

my proposal of how to raise and allocate compensatory funding also applies to costs associated with 
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climate migration. Put differently, to the extent one is concerned with covering these costs, the 

compensatory mechanism proposed here offers an answer.  

So far, I first argued that compensation should be provided via financing adaptation. I introduced 

different types of adaptive measures and pointed out that effective adaptation often comes close to 

development and empowerment policies. I also argued that insurance schemes can provide a further 

valuable element of a compensatory mechanism. Against this background, the next section 

investigates how much adaptation finance is needed in developing countries.  

7.3 Adaptation Costs in Developing Countries  
Future adaptation costs are highly uncertain. They depend on adaptation needs and these are 

influenced by several factors. If socio-economic factors are taken as given, adaption needs ultimately 

depend on the level of future net GHG emissions and on how much GMST rises respectively.244 

Obviously, needs are much larger in high-emission scenarios, although even modest climate change 

will require wide-ranging and potentially substantial adjustments (Fankhauser and Burton 2011: 

1041). Adaptation needs are not given or scientifically quantifiable but depend on what adaptation is 

supposed to achieve (UNEP 2014: 20; also see Section 5.3.1). The more ambitious adaptation goals, 

the higher the needs and hence costs. However, even if a specific emission scenario and a normative 

framework that provides clear adaptation goals is presupposed, adaptation needs are still hard to 

specify – let alone calculating the costs of meeting them. Many uncertain factors remain, both 

regarding the climatic impacts of a given amount of cumulative GHG emissions and regarding the 

socio-economic consequences of these impacts. These various issues make it very difficult to assess 

the costs of adaptation. Despite the uncertainty that besets the cost estimates discussed in the 

following, it is still informative to look at the available evidence and thus to provide insight into the 

order of magnitude of adaptation needs and costs in developing countries (UNEP 2014: 20; Smith et 

al. 2011: 990). After a brief survey and assessment of adaption cost estimates in Section 7.3.1, I 

present how much adaption funding is already channelled to developing countries, how much of this 

funding might count as compensation and how much additional funding ought to be provided by the 

duty-bearers (Section 7.3.2).  

7.3.1 Estimating Adaptation Costs 

The ‘first generation’ of studies started with a World Bank Report in 2006 (Fankhauser 2010: 25). It 

estimates the fraction of current investment flows that is climate sensitive and then assumed that 

these investments need to increase by 10-20% (referred to as ‘mark-up') to protect them from 

244 The correlation between emissions and GMST will be reduced or cancelled if TCM technologies are 
implemented. 
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climate-related losses (Fankhauser 2010: 6). Consecutive studies prepared by Stern (2007), the 

Uinted Nations Development Programme (UNDP) (2007) and Oxfam (2007) use the same method, 

though adjusting some parameters (Stern and UNDP) and adding different cost factors (UNDP and 

Oxfam). One general problem of this approach is that there is insufficient empirical information 

about the size of the mark ups to protect climate-sensitive investments. Also, even small changes in 

parameters can change results by up to an order of magnitude because investment flows are so 

large. In consequence, the range of cost estimate is extremely large (US$4-109 billion per year across 

the four studies) (Fankhauser 2010: 25–6). Another problem is that costs of ‘climate-proofing’ future 

investments hardly capture real adaptation needs. The World Bank method is based on current 

investment flows which leave many people highly vulnerable to climate change  (Parry et al. 2009: 

11).  

The “second generation” (Fankhauser 2010: 26) of cost estimates includes a UNFCCC (2007) and 

another World Bank study (2010). The former consists of six sector studies – agriculture, forestry and 

fisheries, water supply, human health, coastal zones, infrastructure, and ecosystems – each using 

different methods (UNFCCC 2007: 99–123).245 Although incomplete in its coverage, the UNFCCC 

study is considerably more detailed than the first generation (Fankhauser 2010: 26). It estimates 

adaption costs in developing countries to be around US$28-67 billion (UNFCCC 2007: 177). Just two 

years later, the UNFCCC commissioned a further study to evaluate the strengths and weaknesses of 

the first (Parry et al. 2009). The authors conclude that “the estimate of investment needs is probably 

an under-estimate by a factor of between 2 to 3 for the included sectors. It could be much more if 

other sectors are considered”, such as mining and manufacturing, energy, the retail sector or 

ecosystem protection, which alone could add US$65-300 billion (Parry et al. 2009: 14). If so, total 

costs are greater than US$134-230 billion (Smith et al. 2011: 989).  

The second World Bank study also adopts a sectoral approach and estimates costs to be around 

US$71-98 billion per year between 2010 and 2050 if the 2° C target is reached (World Bank 2010). 

The study specifies the goal of adaptation as safeguarding the level of welfare that people would 

have without detrimental climate change impacts (Narain et al. 2011: 1004). It establishes 

development baselines for each sector that entails a fictional growth path in the absence of climate 

change and uses two climate models that are supposed to capture the full spread of model 

predictions (Narain et al. 2011: 1007). It assesses climate change impacts on the baseline and the 

investments needed in order to maintain welfare levels.  

245 Cost estimates for the ecosystem sector were excluded from total costs because they were not considered 
to be sufficiently robust (2007: 114, 177). 
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Several shortcomings of the second World Bank and the UNFCCC study have been highlighted, not 

least by the authors themselves. Fankhauser says that  

adaptation is pushed to the point where there is no residual damage, rather than the point where 

marginal adaptation costs equal marginal adaptation benefits. This exaggerates adaptation costs and 

the numbers are better seen as a proxy for total climate change costs (adaptation costs plus residual 

damage) (2010: 27).  

The authors conclude that their approach leads to economically sub-optimal adaptation levels but 

point out that the goal of maintaining welfare levels and thus avoiding residual damages greatly 

simplifies the analysis (Narain et al. 2011: 1004).Compensation, however, ought to remedy or avoid 

threats to and violations of human rights rather than maximizing aggregate welfare levels of those 

providing and those receiving adaptation finance. From this perspective, the goal is to facilitate 

adaptation to the point where human rights are protected rather than equalising marginal 

adaptation costs and marginal adaptation benefits. Aggregate welfare maximization is a dubious goal 

in the context of harm imposition because it sets human rights losses against welfare losses of 

wealthy duty-bearers.246  

Another problematic issue of the World Bank’s method is that adaptation needs and costs strongly 

depend on the fictional development baseline. As pointed out above, many adaptive measures 

overlap with development. Hence, the more development is assumed in the baseline, the less costly 

adaption will be. To the extent that vulnerability-reducing development will happen anyway, it 

makes sense to not take it into account when estimating how much compensatory funding is 

required. However, baselines are vaguely defined (Fankhauser 2010: 24) and assume that 

development will close the current adaptation deficit (Narain et al. 2011: 1004).247 This assumption, 

justified by the authors on pragmatic grounds (Narain et al. 2011: 1003), seems very optimistic and is 

considered to underestimate real adaptation costs (Chambwera et al. 2014: 595; Smith et al. 2011: 

989; Fankhauser 2010: 24).  

Another indication of higher adaption costs are bottom-up, country-specific and sector specific 

studies, in part also undertaken by the World Bank to supplement its global estimate. While some of 

246 I therefore consider adaptation cost estimates based on Integrated Assessment Models to be inappropriate 
(Agrawala et al. 2010; Bruin et al. 2009; Hof et al. 2009). The cited studies compare adaptation costs in the 
DICE, RICE and WITCH model. Even though the damage functions of these models only consider a very limited 
range of climate change damages and use high discount rates, adaptation costs in developing countries are 
substantial, e.g., US$70 billion in 2040 and US$120 billion in 2050 if the 2° goal is reached and considerable 
residual damage allowed (Hof et al. 2009: 837). 
247 The adaptation deficit refers to a level of adaptation that is required – but lacking – in order to be adapted 
to the current climate. The current adaptation deficit is growing and mostly due to a lack in development (in 
detail Smith et al. 2011: 996). 
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their bottom-up studies match the global estimate, others would add up to much higher numbers if 

they were scaled up to the global level (UNEP 2014: 24). By way of example, Watkiss et al. estimate 

that adaptation costs in Africa alone will be about US$60 billion in 2030 (2010).  

Overall, the World Bank study underestimates adaptation costs because it considers a limited 

number of sectors and impacts, ignores that decisions are made under uncertainty, focuses on 

investment rather than lifetime costs, and ignores various opportunity, transaction and policy costs 

(UNEP 2014: 25; Fankhauser 2010: 28; Narain et al. 2011: 1011). 

Nevertheless, it should not go unmentioned that in contrast to all other studies the World Bank study 

includes costs of weather-related disaster risk management, which it considers to be around US$7 

billion (Narain et al. 2011: 1009). This roughly matches first estimates for establishing a disaster 

response tier as introduced above that would require an annual allocation between US$5 and 8 

billion (Linnerooth-Bayer and et al. 2009: 395).248 Although the authors of the two-tier proposal say 

that estimating the costs of weather-related (micro-) insurance in an objective way is hardly possible 

because of the many variables involved, costs for both tiers could be around US$10 billion per annum 

at present (Warner et al. 2010: 10, 12). Here, too, a more recent study suggests that the numbers 

need upward adjustment. Hochrainer-Stigler et al. estimate that a risk management scheme also 

covering infrequent losses (occurring every 250 years) could cost up to US$22 billion (2014). 

While there have been significant improvements in estimating adaption costs, large uncertainties 

remain and many factors have not been taken into account so far.  

Taking the various lines of evidence into account, it would seem plausible that the indicative cost of 

adaptation and the residual damage for the LDCs [Least Developed Countries] alone is likely to be in the 

range cited by the [World Bank] study – that is, US$50 billion/year by 2025/2030 and possibly double 

this value (US$100 billion/year) by 2050. Extending the analysis to all developing countries, the 

information above could imply plausible costs of US$150 billion/year by 2025/2030 and US$250 billion 

to US$500 billion p.a. by 2050. These estimates are largely based on climate change estimates where 

warming is limited to 2°C above pre-industrial levels (UNEP 2014: 26). 

Before investigating how much adaptation finance has already been provided, the following caveat 

needs to be noted. I argued that adaptation should aim at enabling people to realize their human 

rights and none of the adaptation cost estimates are based on this perspective. Recent studies rather 

calculate the costs of maintaining the status quo. How the estimates would change if a human rights 

perspective is adopted depends on whether realizing the human rights threshold necessitates more 

248 The estimate is based on current risk levels and needs upward adjustment if risks increase with climate 
change. 

232 
 

                                                           



C. Baatz  Compensating Victims of Climate Change 

or less efforts than maintaining current well-being levels. As long as harms occur above the 

threshold, they would not be addressed by the compensatory mechanism I propose, implying lower 

costs. If, however, people cannot exercise all of their human rights at present, adaptation aims at 

more than safeguarding the status quo, implying higher costs (see Section 5.4.1). Which of the two 

opposing effects dominates is impossible for me to say and an answer would require a new set of 

studies. The outcome will also be influenced by the scope of the compensatory mechanism, that is by 

how many poor and how many prosperous regions it will include. The mechanism should certainly 

cover the poorest people (e.g., LDCs) and although extending it to wealthier regions might not add 

costs proportional to the number of people included, the extension will drive up total adaption costs. 

In consequence, I cannot say what it will cost to enable people in developing countries to realize 

their human rights in the face of climate change. In response to this uncertainty I note three points. 

First, in light of the facts that the above studies present a systematic underestimate of real 

adaptation costs in several respects and that many people live below a human rights threshold at 

present, I claim that ‘human rights adaptation costs’ will not be below the currently available cost 

estimates. Second, whereas in this work the goal of adaptation is the protection of human rights, the 

above estimates aim at maintaining current well-being levels. However, the goal of adaptation seems 

to have a smaller influence on cost estimates than other aspects including sector and spatial 

coverage, methods, and the time scale considered (Buchner et al. 2014: 20, 22). Third, the numbers 

that I rely on for my overall argument are both crude and conservative (see below). Therefore, I do 

not think that using the above numbers instead of unavailable ‘human rights adaptation costs’ will 

undermine the line of reasoning in Part III. 

7.3.2 Current Adaptation Finance and the Extent of Compensatory Duties 

According to the above analysis, adaptation requires large amounts of funding. This is partially 

recognized by the international community and wealthy nations pledged to provide US$30 billion 

between 2010 and 2012 scaling up to US$100 billion p.a. by 2020, half of which are supposed to be 

spent on adaptation (UNFCCC 2009a; UNFCCC 2015a). In light of this, how much finance pledged has 

already been provided and how much of this can be considered as compensation? 

Climate finance flows are difficult to verify for various channels and forms are used (Smith et al. 

2011: 995). It is particularly hard to track adaptation finance because of the overlap between 

development and adaptation projects. Resources that support adaptation are often integrated into 

development projects and hardly reported as adaptation finance (OECD 2015: 28). Also, 

“organizations use different approaches and methodologies to determine and account what qualifies 
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as an adaptation project” (Buchner et al. 2014: 16). Hence, numbers reported by different 

institutions may be inconsistent. The following argument rests on the best estimates available today.   

A recent OECD report considers climate finance as “all finance that specifically targets low-carbon or 

climate-resilient development” (Buchner et al. 2014: 10) and identifies four main sources: public 

funding provided bilaterally which includes Official Development Assistance (ODA), multilateral 

funding via the major multilateral development bank, export credits (mostly used for renewable 

energy technology), and private finance mobilized by bi- and multilateral channels (OECD 2015: 16). 

The aggregate volume of public and private climate finance was US$61.8 billion in 2014, a sharp 

increase of almost US$10 billion from 2013 levels (OECD 2015: 20). However, only 16% of the funding 

targets adaptation and 7% both mitigation and adaptation (OECD 2015: 20). Thus, US$14 billion were 

made available in 2014 to support adaptation in developing countries.  

Another study uses a much broader definition of climate finance and estimates that in 2013 US$25 

billion of exclusively public funding went to adaptation, which represents just 7% of all total flows 

(Buchner et al. 2014: 15). A UNEP report, elaborating on the study by Buchner et al., says that out of 

the total US$25 billion, US$21.7 billion have been provided by development finance institutions, 

US$2.3 billion by governments (bilateral ODA flows), and just US$0.6 billion by climate funds 

primarily addressing adaptation (2014: 28).249 Finally, according to the UNEP report, while 90% of 

total adaptation finance was invested in developing countries, just about US$4 billion was provided 

via grants (UNEP 2014: 28). 

Now, what part of the funding that has already been made available should count towards fulfilling 

compensatory duties? I think that only the US$4 billion in grants can come into consideration. Loans 

and related instruments require recipients to return funding at some later stage (with or without 

interest) and that does not satisfy the underlying idea that duty-bearers remedy unjustified risk or 

harm imposition. It could be further argued that even the grants do not qualify as compensation but 

should rather be counted towards meeting the widely recognized goal of providing ODA equal to 

0.7% of the Gross Domestic Product (GDP) – a goal which only five out of 28 developed countries 

meet (Smith et al. 2011: 993; Bowen et al. 2015: 10).250 Be that as it may, I will argue in the following 

that even if the four billion in grants is conceived as compensation, it can be ignored.  

249 These climate funds encompass the Least Developed Countries Fund (LDCF), the Special Climate Change 
Fund (SCCF), the Adaptation Fund (AF) and the Pilot Program for Climate Resilience (PPCR). The reported 
US$0.6 billion refers to funding for approved projects; pledged and deposited funds are higher.  
250 This aspect is related to the debate on what part of current finance flows count as ‘new and additional’ 
climate finance and what as ODA. I discuss this in Sections 8.1 and 8.2.2. 
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Based on the numbers and arguments put forward in Section 7.3.1, I claim that duty-bearers ought to 

provide compensatory funding in the amount of US$100 billion p.a. in addition to present North-

South transfers, starting around 2020. This sum marks the minimum annual adaptation costs in 

developing countries. It is unlikely that costs are lower und very likely that costs will be much higher 

than this. At the same time, it is very unlikely that duty-bearers will in fact provide US$100 billion on 

an annual basis. Wealthy nations pledged to make US$50 billion available for adaptation finance by 

2020 on an annual basis. Realising this promise seems ambitious but not politically infeasible. 

According to my proposals, duty-bearers ought to provide twice as much. I leave it an open question 

whether this is still politically feasible and restrict myself to the claim that providing more than 

US$100 billion p.a. for adaptation will not be feasible within the next two to three decades (and 

perhaps longer). The 100 billion mark thus constitutes a compromise between what is desirable and 

what is feasible. 

Note that my claim is probably unfair towards those entitled to compensation and favourable to the 

duty-bearers. In all likelihood, the latter ought to provide more but given political realities this option 

is not considered here. Also note that “[n]one of the [first and second generation] estimates includes 

the cost of ‘residual damage’, where complete adaptation is not technically feasible or simply too 

expensive“ (Smith et al. 2011: 990). As argued in Section 7.1, harm that cannot be remedied via 

adaptation ideally requires rectification. Thus, total remedial duties probably by far exceed what I 

propose imposing on duty-bearers. This impression does not significantly change if one takes into 

account that US$4 billion of potential compensatory funding is already provided via conventional 

channels, that is in addition to the compensatory mechanism I propose establishing.251 Also note that 

the US$100 billion are a small share of the world’s overall wealth and cannot be considered to be 

overburdening as long as the sum is somewhat fairly distributed. To put this number into context, 

the total wealth of ten wealthiest countries amounted to US$568 trillion in 2005 (World Bank 2011: 

170) and the gross world product was US$73.5 trillion (in nominal terms) in 2015.252 In consequence, 

duty-bearers do not have reasons to complain about my proposal but entitlement-bearers may. This 

251 As said above, it could be argued that current adaptation finance via grants counts as compensation. If it is 
further assumed that the US$4 billion will also be provided in the coming years, it must be subtracted from the 
total amount of funding that a separate compensatory mechanism is supposed to generate. Demanding that 
the compensatory mechanism ought to raise US$96 billion instead of 100 billion does not make a lot of sense in 
view of the very rough numbers that my argument is based on.    
252 See http://data.worldbank.org/indicator/NY.GDP.MKTP.CD (accessed November 3, 2016). Based on the 
World Bank’s estimate of countries’ overall wealth (2011), Page proposes a “1 percent ‘climate beneficiary 
levy’” that, if charged on the ten wealthiest countries, would generate US$5.5 trillion (2012: 325–6). He is not 
explicit about whether or not this is supposed to be a onetime payment. An annual 1% levy on the gross world 
product would generate US$700 billion.  
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corresponds to my aim of justifying a compensatory scheme that duty-bearers cannot reasonably 

reject (see Chapter 1).  

7.4 Concluding Summary 
I started by arguing that, from the perspective of a compensatory mechanism, financing adaptation is 

of greater relevance than financing mitigation or providing rectification (Section 7.1). It is more 

important than mitigation (and GGR) because the goal of reducing net emissions can be achieved 

without reliance on large public funds but adaption cannot, and because adaptation better allows for 

targeting entitlement-bearers. Adaptation should be financed rather than rectification because 

adaptation replaces means and rectification displaces ends and, from the moral point of view, the 

former is better than the latter. Second, achieving adequate rectification is difficult and thus 

especially unlikely to be successful at the global level. These are strong reasons to avoid as many 

human rights violations as possible via adaptation, but they do not justify refraining from 

rectification. Based on the assumptions that most negative climatic changes will occur in the future 

and only limited funds will be available to address them, I then argued that for now it is warranted to 

spend compensatory funding completely on adaptation. 

Section 7.2 looked at the wide range of adaptation activities. A useful perspective distinguishes 

between actions that respond to specific impacts associated with climate change and actions that 

target the underlying factors that cause climate change to be harmful. Each type describes the ends 

of a spectrum with several hybrid forms in between. Many present adaptation projects address the 

drivers of vulnerability rather than specific climate change impacts. Thus, effective adaptation is 

often intertwined with development. Given that development also affects climate change, many 

scholars agree with Mohan Munasinghe that “[t]he best hope lies in crafting strategies that address 

climate change and sustainable development simultaneously. This is because the two issues are 

highly interconnected: climate change affects development prospects and development paths 

determine the future climate” (2008: 37). 

Regarding the phasing of adaptation, both ex ante and ex post measures should be financed. In 

addition to financing various types of adaptive measures, I argued that the compensatory mechanism 

should also contain a two-tier insurance scheme as a more reactive approach. The insurance 

proposal consists of a disaster response tier that provides post-disaster relief to vulnerable 

developing countries in case of low frequency / high impact events (high layer of risk) and a climate 

insurance tier that offers insurance for medium frequency / medium loss events (medium layer of 

risk) at the micro- and meso-level. I further argued that regarding the second tier, index-based micro-

insurance schemes are a promising way to support vulnerable people after or during the occurrence 
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of an extreme event. However, two remaining problems for these schemes are ‘basis risk’, i.e. the 

miss-match between actual losses and insurance payouts, and a lack in understanding of the scheme 

by participants. Regarding the latter, schemes should only be implemented when participants 

sufficiently understand the concept. But, first, it remains to be seen how extensive the lack of 

understanding is. Second, rather than abandoning the idea of index-based insurance the findings call 

for prior training and education, which may also reduce vulnerability more generally.  

If basis risk is substantial and cannot be reduced, conventional insurance schemes might be more 

appropriate. In general, however, I think that the drawback of basis risk is outweighed by the 

advantages of an index-based system. A global compensatory mechanism needs to be as simple as 

possible in order to avoid large transaction costs and to reduce possibilities of corruption and fraud 

wherever possible. Using easily verifiable indicators to assess payouts performs much better in this 

respect than assessing losses for each insured party. From the perspective of the insured, a workable 

index-based system that does not always provide full compensation (but sometimes delivers benefits 

in the absence of or beyond losses) is better than a failed system that theoretically provides full 

compensation. I thus think that in many cases (not in all) index-based systems are the best real-world 

option. Moreover, basis risk can be reduced by capacity-building measures and this might also 

decrease vulnerability in general. For instance, increasing the density of weather stations will not 

only lower basis risk but may also improve weather forecasts and regional climate modelling that 

could facilitate better adaptation decisions.253  

At the end of Section 7.2, I briefly dealt with the question how to finance the two-tier insurance 

scheme. In line with the idea of compensation, I said that compensatory funding should cover the 

costs of the disaster response tier. But I also argued that the funding should only subsidise premiums 

within the insurance tier. The two main reasons for this position are as follows: First, if subsidised 

insurance schemes by and large enable people to realize their human rights, subsidizing more 

schemes is better than fully paying premiums for fewer schemes. Second, if the insured partially pay 

the premium themselves, this offers important possibilities to reward risk-minimizing behaviour 

which, in turn, will increase the schemes’ effectiveness when index-based systems are not available.  

Section 7.3 then explored estimates of future adaptation costs in developing countries to get a better 

idea of the overall amount of compensatory funding that must be provided by the duty-bearers. It 

became apparent that available estimates systematically underestimate costs because they consider 

a limited number of sectors and impacts, ignore that decisions are made under uncertainty as well as 

various opportunity, transaction and policy costs and focus on investment rather than lifetime costs. 

253 Lieske Voget-Kleschin kindly suggested pointing to possible co-benefits in terms of vulnerability reduction.  
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Based on a recent UNEP study I concluded that costs could plausibly be around US$150 billion p.a. by 

2025-2030 and US$250 billion to US$500 billion p.a. by 2050. I then said that governments 

representing many duty-bearers will not consent to transferring more than 100 billion p.a. in 

adaptation finance to developing countries.254 Given this presupposed feasibility restriction, I argued 

that duty-bearers at least ought to provide US$100 billion annually starting at around 2020. In light of 

these numbers, the US$4 billion adaptation finance currently provided via grants from developed 

countries can be ignored.  

  

254 Note, this claim does not imply that they will be willing to transfer US$100 billion. 
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8. Raising Compensatory Funding 

8.1 Introduction  
Chapter 7 established in which form climate-related compensation should be provided, the financing 

of climate change adaptation, as well as the minimum funds needed for this (US$100 billion 

annually). Chapter 6 determined who is obligated to provide the funding: those exceeding their fair 

share of emissions entitlements, polluters and the wealthy. In this chapter I will investigate how 

compensatory funds can be raised from the duty-bearers. 

In the literature, different instruments have been proposed to generate climate finance in general, 

and adaptation finance in particular. The aim here is to assess the proposed instruments from a 

justice perspective, building on the results achieved so far. Such an assessment is in need of criteria.  

Many authors have proposed and used assessment criteria that are centred on the aspects outlined 

in the Bali Action Plan, namely that funding should be “adequate, predictable and sustainable”, as 

well as “new and additional” (UNFCCC 2009b: 5). While adequacy and predictability are 

comparatively uncontroversial (also see Section 8.2.2), it is not clear whether sustainability simply 

means durability or whether it refers to the more comprehensive concepts of sustainable 

development (e.g. Norton 2005; Ott and Döring 2008; Neumayer 2010; Voget-Kleschin 2012). 

Perhaps due to this indeterminacy, or because it is understood in the former sense, most authors 

refrain from using sustainability as a criterion. Although I will also avoid using sustainability as a 

separate criterion, my proposal will nevertheless encompass the effects on environmental and social 

goods that conceptions of sustainability usually include (see Section 8.2.2).  

The criterion “new and additional” has received a great deal of attention and is widely endorsed (e.g. 

Ayers and Huq 2009: 679). In general, it means that climate finance should be raised in addition to 

current ODA flows and other existing north-south financial transfers and pledges. Since the Bali 

Action Plan does not provide further specification of this criterion, the baseline against which funding 

should be considered “new and additional” is ambiguous. Stadelmann et al. discuss the different 

options as to how this baseline could be defined that are mentioned in the literature (2011; see also 

Brown et al. 2010). If the goal is to ensure that funding is indeed additional to current financial flows, 

the best option is to provide funds from entirely new sources (Schalatek 2011: 64).255 The 

additionality criterion plays an important role in international climate politics, because developed 

countries pledged money for climate change funds in negotiations only to later (partially) redirect 

and/or relabel funds that would have been provided to developing countries as aid anyway 

255 I return to the additionality criterion in Section 8.2.2. 
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(Harmeling et al. 2009: 14). Unsurprisingly, the latter heavily objected to this practice. As emphasized 

by Müller, their demand for new and additional funds is by no means novel and has already been 

articulated in Article 4.3 of the UNFCCC (2008a: 9). 

Many authors also agree that funding should be “fair” or “equitable” and “feasible” or “acceptable”. 

Within a normative assessment that aims to be policy relevant, both of these criteria are 

uncontroversial. The difficult part lies rather in defining them in a convincing manner. Proposals are 

often not very detailed in their specification of these criteria, and many add further criteria in 

addition to those already mentioned. As a result, the sets of criteria proposed in the literature more 

often than not give the impression of an ad hoc collection of important aspects of adaptation 

funding, that is neither conceptually coherent nor comprehensive. Therefore, I will try to provide a 

more systematic set of criteria in this chapter. The objective of such a framework is (i) to capture all 

aspects of major relevance, (ii) to avoid overlaps between different categories, and (iii) to be as 

concise as possible.256   

Section 8.2 introduces the three main criteria used: fairness, effectiveness, and feasibility. The three 

categories are incommensurable and incomparable. While incommensurable items can still be 

ordinally ranked (but not cardinally), incomparable items cannot even be ordinally ranked (e.g. saying 

that A is better than B is better than C). They refer to distinct values and must be measures on 

different scales (see Section 8.2.4). Although an instrument that is more feasible than another is 

better (all other things being equal), higher feasibility does not in itself make the instrument fairer or 

more effective, and vice versa. In other words, the three categories cannot be set off against each 

other. Rather, an instrument should score well on all three criteria. After having explained each 

criterion in detail (8.2.1-8.2.3), Section 8.2.4 further clarifies and defends the criteria selected. 

Section 8.3 then applies these criteria to the assessment of nine instruments (8.3.1-8.3.9). The aim is 

to identify the instruments that are, from a moral point of view, most suitable for raising 

compensatory funds. Since any ranking of instruments will be difficult and controversial, and since no 

instrument performs well on all the criteria, the analysis aims only at excluding unsuitable 

instruments. That is, by filtering out the worst options it allows policy-makers to choose from a set of 

least bad options. Section 8.4 summarises this assessment and draws conclusions. 

Before moving on, I would like to explicitly state the aims of this rather long chapter. The first aim is 

to develop criteria that permit an all-things-considered assessment of different policy options. The 

specification of a set of criteria is a contribution independent of the actual assessment undertaken. It 

256 Van Drunen et al., for instance, list 16 different criteria (2009). I think that this detracts from the lucidity and 
communication of the assessment framework much more than it adds in terms of important additional 
information.  
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is supposed to demonstrate how different considerations can reasonably be combined in an all 

things considered judgment, and in particular, how feasibility considerations can be integrated into 

the justice assessment in a systematic, rather than ad hoc, way. In general, the criteria could also be 

applied to other issues, although this would require some reformulations and perhaps adjusting the 

sub-criteria that is tailored to the particular purpose of this chapter. The second aim of the chapter is 

the assessment of possible real-world instruments, which is necessarily superficial. But even this 

high-level assessment provides important insights through narrowing the range of options worth 

pursuing. The findings also enable a better allocation of scarce research funding. An in-depth 

assessment of each instrument requires significant resources (e.g. for undertaking surveys and broad 

literature studies to investigate the political will of various agents, or when developing complex 

models to calculate the economic and mitigation effects of specific instruments). My assessment 

highlights that some instruments fail even under a fairly brief examination and where uncertainty is 

especially large, thereby identifying the instruments (and specific aspects of these) that merit further 

research.257 Finally, the instrument assessment is also supposed to demonstrate that the criteria can 

be applied in a reasonable manner, and how this is to be done. 

8.2 Assessment Criteria 
I will firstly introduce the assessment criteria before offering a detailed explanation of each criterion 

(8.2.1-8.2.3). Later, I will argue that the criteria are, sufficiently, comprehensive (Section 8.2.4). The 

criteria selected in this framework are: 

1. Fairness: Does the instrument distribute compensation burdens fairly; i.e. are payments

made according to the burden-sharing principles identified in Chapter 6? (prescriptive)

2. Effectiveness: Does the instrument achieve the desired goal without compromising the

attainment of other goals? (prescriptive)

a. Amount: Will the instrument generate sufficient funding on a predictable basis?

b. Side-Effects: Can we expect any positive or negative effects on justice-relevant

phenomena (climate change or other) from the instrument?

3. Feasibility: is the instrument feasible? (descriptive)

a. Institutional: Are relevant agents able to implement the instrument given present

institutions?

b. Political Will: Are relevant agents willing to implement the instrument?

257 I am very thankful to David Morrow for suggesting to explicitly state the assessment’s benefit regarding 
future research, and to Nancy Tuana for helpful comments on an early version of the assessment criteria that is 
introduced in the following. 
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8.2.1 Fairness 

The fairness criterion is not in need of much additional explanation. From a moral point of view, 

burdens ought to be distributed fairly. Proposals define fairness (or equity) by endorsing notions such 

as common but differentiated responsibility, the PPP, the state’s financial capacity (the APP) or the 

avoidance of burdens on developing countries. They specify these terms to varying degrees, but 

nevertheless it often does not become entirely clear who should pay to what extent. According to 

the analysis in Chapter 6, those exceeding their fair share of emissions entitlements (the ‘polluters’) 

ought to pay to the extent that they have emitted excessively since 1990, as long as this does not 

push them below the sufficiency threshold. If funds generated in this way are insufficient to cover 

compensatory entitlements, additional funds ought to be provided by wealthy agents who have not 

exceeded their fair share. However, total climate-related damage costs are unknown and, even if 

know, it would be extremely difficult to calculate the share of the total costs that present polluters 

ought to shoulder (see Section 6.6.4). I therefore proposed that the many present polluters bear the 

lion’s share of the compensatory funding that is needed at present (US$100 billion per year, see 

Chapter 7). In a nutshell, then, both the polluters and wealthy persons ought to contribute funding 

but the polluters should pay (much) more. Hence, the fairness criterion will check whether an 

instrument has a ‘polluting component’ and a ‘wealth component’. Ideally, it makes both groups pay 

but the polluters to a greater extent. Given the PPP’s lexical priority over the ability principle, making 

polluters pay rather than the wealthy is much fairer than the other way around.  

It must be noted, though, that the real world instruments discussed below fall considerably short of 

the nuanced duty-bearer account defended in Chapter 6. Apart from the IATAL proposal, that 

contains both a ‘polluting’ and a ‘wealth component’ (Section 8.3.4), the instruments assessed target 

either polluters or wealthy persons, or else no specific group at all. Furthermore, they target duty-

bearers only approximately, by taxing activities (e.g. emitting GHG, consuming carbon-intensive 

goods, and undertaking financial transactions) that are imperfectly correlated with emitting 

excessively or being wealthy. As a consequence, none of the instruments assessed will be evaluated 

as sufficiently fair. This does not hamper the analysis, though, because the fairness of the different 

instruments still varies considerably.   

In sum, the fairness criterion checks whether instruments target the right groups of agents and 

whether burdens are distributed fairly within the group of duty-bearers. It would also be unjust if 

duty-bearers as a group pay more or less than what they ought to. Limiting the total amount of 

compensation is supposed to prevent the former (see Section 7.3). The latter will be prevented by 

the effectiveness criterion (see below). The scope of the fairness criterion is narrow, in that it focuses 
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only on whether compensatory burdens are distributed fairly. A judgment on whether an instrument 

is just overall requires looking at all of the normative criteria (here: fairness and effectiveness).   

8.2.2 Effectiveness 

Besides being fair, it is also important that sufficient funding is generated by the proposed funding 

instruments, as stressed by the Bali Action Plan (UNFCCC 2009b). The fact that adaptation is not a 

one-time issue, but something which will be required continuously over the next decades (and 

centuries), adds a temporal component to whether funding is sufficient. The importance of the 

predictability of revenues is therefore stressed throughout the financing adaptation literature 

(Persson et al. 2009: 115–6; Harmeling et al. 2009: 14; Schalatek 2011: 70–1; Pickering 2013: 174). 

Criterion 2a thus asks whether sufficient funding will be generated on a predictable basis. 

If sufficient funds are generated on a predictable basis, this seems to allow for effective 

compensation (assuming that the funds are spent reasonably: see Chapter 9). On its own this criteria 

is rather limited, however. Even if sufficient funds are generated the instrument might nevertheless 

undermine the compensation goal via unintended side effects. This is the case, for example, if it 

results in additional GHG emissions, exacerbating climate change, or if it somehow hinders other 

adaptation processes (Persson et al. 2009). In that case, the instrument’s effectiveness would be 

lowered. In order to reflect this, the effectiveness criterion also evaluated whether side effects of the 

instrument undermine or support the achievement of the intended goals of climate change 

adaptation and compensation. 

However, the instrument might also negatively affect goals other than compensation and climate 

change respectively – for instance, biodiversity protection. In this case, one could argue that 

although an instrument is problematic because of its side effects on biodiversity, it is quite effective 

as far as compensation is concerned. Obviously, the hypothetical effectiveness assessment just 

outlined is not an all-things-considered judgment. And even though all-things-considered judgments 

are difficult to make in complex cases, giving policy advice based on pro tanto judgments that ignore 

significant side-effects is also problematic. An instrument that compromises other valuable goals 

ought not to be adopted if better alternatives are available. Therefore, the criteria should extend to 

all normatively relevant side effects.  

One option to address this would be to add a fourth criterion that assesses non-climate related side 

effects. Instead, I chose to formulate the effectiveness criterion so that in captures all side effects, 

whether or not these are related to climate change. My aim is to keep the assessment criteria as 

parsimonious as possible. The aggregate assessment of different side effects within the effectiveness 

criterion makes the overall instrument assessment easier, because fewer dimensions are considered 

243 



C. Baatz Compensating Victims of Climate Change 

in the comparative analysis. Also, only a limited number of normatively relevant but climate-

unrelated side effects are caused by the instruments investigated here, so discussing them together 

with climate-related side effects does not render this assessment overly complex.258 Criterion 2b thus 

asks whether positive or negative side-effects on justice-relevant phenomena (climate change or 

other) are to be expected. 

Finally, both criteria 2a and 2b are normative. Whether the amount of funding generated over time is 

sufficient, and whether the unintended side-effects are considered to be negative or positive, 

requires value judgments.  

Before moving on, note that both normative criteria (fairness and effectiveness) do not make explicit 

reference to additionality. Its crucial role in the UNFCCC process does not mean that it is similarly 

significant for the analysis undertaken here. One of the main claims of this work is that a 

compensatory mechanism ought to be implemented. Since all ‘north-south transfers’ that exist at 

present are inadequate from the perspective of compensation, the aim of this chapter is to 

investigate new funding options. As a result, most instruments assessed here will necessarily 

generate new and additional funding if implemented. Therefore, additionality is prima facie present 

across all options.259 This does not hold true for the first instrument considered, contributions from 

the fiscal budgets of countries (Section 8.3.1). Here, the possibility that additional climate finance 

reduces other governmental north-south transfers will be considered as a negative side effect.  

8.2.3 Feasibility 

First, it is important to outline why the feasibility criteria is necessary for this assessment. In general, 

every normative theory must take seriously certain facts about how the world is, which restrict what 

is possible or feasible. Much more of these facts have to be taken into account when a theory aims at 

action guidance for real world agents. This further restricts the set of feasible options for particular 

agents (Lawford-Smith 2013b: 245), and feasibility is therefore most relevant for theories and 

approaches that aim at immediate action guidance. Pablo Gilabert and Holly Lawford-Smith (2012: 

810) point to Rawls, according to whom an important role of political philosophy is to test the limits 

of practical political possibility (2001: 4–5). Not surprisingly, then, feasibility is a widely used concept 

in political philosophy (Gilabert and Lawford-Smith 2012: 809). With respect to climate change, 

Pickering et al. observe:   

258 In case of a very detailed assessment and when many climate-unrelated side effects are considered, it might 
make sense to introduce a distinct criterion.    
259 It could be the case, though, that governments reduce spending on ODA etc. as a reaction to the 
implementation of compensatory instruments. But this possibility holds equally true for all instruments and 
thus does not need to be reflected in the comparative analysis. 
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If we are concerned about fairness, we will have good reason to be concerned about feasibility, since an 

arrangement that is fair but unfeasible may result in the persistence of an unfair status quo. A 

considerable amount of research in the field of climate ethics already incorporates some real world 

constraints, such as partial (rather than full) compliance of actors with moral requirements. 

Nevertheless, a key limitation of many proposals for fairly distributing the benefits and burdens of 

mitigation – both in climate ethics and climate economics – is a tendency to pay limited attention to 

their feasibility (2012: 427). 

An explicit aim of this chapter is to overcome this limitation and to give feasibility considerations an 

important role in the assessment of different funding proposals. As already stated, a proposal ideally 

should be just and feasible, raising the obvious question of how justice and feasibility considerations 

are to be combined in a reasonable way. While many writers in political philosophy and climate 

ethics acknowledge the relevance of feasibility constraints and incorporate them into their 

reasoning, few do so in a systematic and convincing way. While feasibility does influence which 

options ought to be pursued, it does not affect the normative assessment of different options. 

Feasibility considerations therefore have to be kept separate from considerations of justice: “While 

normative considerations such as justice, efficiency or environmental integrity determine the goal of 

climate policy, feasibility considerations operate on a different level. Feasibility constrains the space 

within which we can pursue these goals” (Roser 2015: 72). Thus, feasibility forms a category of its 

own, independent of both fairness and effectiveness as defined above.260   

Next, I turn to conceptualising feasibility. Pablo Gilabert and Holly Lawford-Smith have done valuable 

work in this respect, on which I draw in this analysis. They define the basic components of the 

concept of feasibility as follows: “It is feasible for X to ϕ to bring about O in Z” (Gilabert and 

Lawford-Smith 2012: 812). They go on to explain that:  

Claims about feasibility involve a four-place predicate concerning what a given agent can realistically do 

to accomplish something in a certain context. Considering how to fill the variables […] involves 

answering the following questions: ‘Feasible for whom?’ ‘Feasibility of what?’ and ‘Feasible when and 

where?’ (Gilabert and Lawford-Smith 2012: 812).  

In order to answer these questions, the variables must be specified accordingly. In the present 

context – investigating the feasibility of compensatory schemes – the most straightforward variable 

is O. O describes the outcome that is to be achieved and ranges over political states of affairs 

(Gilabert and Lawford-Smith 2012: 812). Here, O refers to the successful implementation of 

compensatory instrument Icomp, and ϕ ranges over the set of actions that achieves this successful 

260 Although there may of course be interactions between the three dimensions (see Section 8.2.4). 

245 
 

                                                           



C. Baatz  Compensating Victims of Climate Change 
 

implementation.261 The actions that bring about the implementation of any Icomp are complex and 

multifaceted. In this work it will be impossible to retrace all the individual acts that eventually lead to 

the implementation of Icomp. To greatly simplify matters, I will therefore not discuss actions but rather 

whether actors are able to bring about O and willing to do so (in detail see below).  

When and where is the feasibility of Icomp tested? We need to know this in order to specify Z. This 

work aims at action-guidance for present agents. Moreover, compensation is needed on a global 

scale. Thus, the feasibility of Icomp is assessed in relation to the current international order. The results 

hold true as long as the key features of this order do not change significantly.262  

The most difficult variable to determine is X – the agent for whom something is (or is not) feasible. 

Icomp is to be implemented at the international level by the international community. The term 

‘international community’ is broad and includes a heterogeneous group of agents. Rather than 

investigating the feasibility of certain instruments for the abstraction ‘international community’, I will 

therefore look at specific relevant agents within this community. These are primarily national 

governments, whose consent is needed within multinational organizations and who often have to 

anchor Icomp in domestic law. Obviously, governments cannot implement everything they want; there 

may be obstacles to implementing Icomp. Some instruments are not feasible at present because 

appropriate bureaucracies at the international level are lacking. Others may clash with domestic 

laws. I refer to these obstacles as institutional, using a broad understanding of the term ‘institution’ 

that includes both material and non-material entities, such as soft law, international legally-binding 

laws, or facilities to collect and channel funds. Citerion 3a thus asks whether relevant agents are able 

to implement the instrument given present institutions. 

The term ‘relevant agents’ is vague. It includes all national governments, the respective legislatives 

and all multinational organizations required to implement Icomp. Since the particular agents required 

to implement a given instrument depends on the instrument being discussed, I deliberately chose 

the broad formulation ‘relevant agents’. Being unspecific about X also takes into account the fact 

that the particular agents needed to implement an instrument might not always be clear, and might 

be subject to changes. Usually, ‘relevant agents’ will be those countries considered to be (or to 

represent) the main contributors to compensatory funding (see also below).  

However, institutional barriers do not seem to be the main reason why so little has been achieved by 

international climate negotiations so far. If certain governments had been willing to consent to 

261 Gilabert and Lawford-Smith further clarify that there is no clean distinction between the set of actions and 
the outcome achieved by it because the consequences of an act always include the act itself (Broome 1995: 4), 
but the distinction is still useful because ϕ may be only a proper sub-set of O (2012: 812). 
262 The possibility of increasing the future feasibility set by present actions is addressed below. 
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meaningful GHG cuts, more substantial agreements would have been feasible, for instance.263  Ability 

and willingness are obviously not the same thing. Gilabert and Lawford-Smith thus qualify their 

feasibility statement (“it is feasible for X to ϕ to bring about O in Z”) by adding “given that he or she 

tries” (2012: 815). 

The reason for making the feasibility assessment conditional upon trying, is that it avoids letting 

agents off the moral hook by virtue of their lack of motivation. The feasibility assessment is supposed 

to capture whether X is able to realize a certain outcome (or how likely it is that she can realize it), 

irrespective of how likely it is that she actually realizes it. Feasibility is therefore not to be confused 

with unconditional likelihood:  

It might be feasible that a person makes a voluntary donation to poverty relief, because he or she 

(easily) can if he or she tries, even though it is unlikely, because he or she is not disposed toward charity. 

But no-one thinks that people should only be required to do what they actually do. Confusing feasibility 

with unconditional likelihood risks exactly the cynical realism we have tried to avoid (Gilabert and 

Lawford-Smith 2012: 817).  

Moreover, “given that he or she tries” is distinct from everyone trying (Gilabert and Lawford-Smith 

2012: 818). If only everyone were to try, then all desirable states of affairs which are not blocked by 

hard constraints potentially become feasible, arguably making the feasibility assessment pointless. 

However, the ‘conditional upon trying’ clause only refers to the particular agent, and others not 

trying may well make it unfeasible for her to reach a desired outcome.  

In line with this argument, Roser distinguishes between a motivational-compatible set of options and 

a feasible set of options. The motivational-compatible set “consists of all options that the agent 

would be willing to trade in for the status quo if presented with the choice” (Roser 2016: 86). The key 

difference between motivational and feasibility constraints is that the former are under an agent’s 

control while the latter are not (Roser 2016).264 Given that the “the motivation of other people is part 

of the context in which an agent acts”, it is “a soft constraint on whether her action will succeed. But 

her own motivation is not something to factor in; when we think about what is feasible for her we 

think about what she can do, and this depends only on what her options are” (Lawford-Smith 2013b: 

17). 

263 But also note that a government may face feasibility restrictions at the domestic level. There are clear limits 
to what Obama could agree to in Paris given the Republican majority in both legislative chambers.   
264 This also implies that psychological pathologies, drug influence, etc. severely restricting an individual’s 
control over their actions are to be considered as feasibility rather than motivational constraints. Of course, no 
clear-cut distinction is possible in this respect. A very thought-provoking paper by Lawford-Smith discusses the 
extent to which a person’s character and history of past actions are reasons to further restrict the feasibility set 
of an agent (2013a). Since my assessment does not involve individual agents and is comparatively crude, her 
fine-grained analysis at the personal level can be overlooked for the purpose of this work. 
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Although feasibility and motivational constraints should be distinguished, viewed from the 

perspective of a particular agent others’ (un)willingness influences the feasibility of Icomp. Policy 

guidance is provided to specific agents – a government, an NGO or a member of parliament – not to 

‘the international community’ as whole. Therefore, considering the willingness of (other) key agents 

is important for a feasibility analysis. As such, criterion 3b asks whether relevant agents are willing to 

implement the instrument. 

‘Relevant agent’ here serves as shorthand for ‘an agent within the international community that is 

believed to be able to effectively block the implementation of Icomp’. Which agent has de facto veto 

power is difficult to assess, especially if we take into account the fact that, in principle, one can think 

of different coalitions that are willing to implement Icomp without the participation of other important 

players.  

However, it is very unlikely that a mechanism will be implemented without the participation of the 

majority of G20 member states. Since such a mechanism would not include major contributors to 

possible funds, it will neither be fair nor effective, and the G20 minority will thus refrain from 

implementing it on their own. In most cases, objections to Icomp will come from a handful of 

influential players (USA, Canada, Russia, the EU, Australia, Japan, China, Brazil, perhaps South-Africa 

and so on) and not from, say, Kenya or the World Bank. Investigating the feasibility of an instrument 

will therefore be insightful even if only looking at these key players. Hence, I will discuss whether 

Icomp will face opposition from these crucial agents.  

Also note that I will not further disaggregate these collective agents. I will ignore different positions 

within a country’s government, for example, and instead treat them as more or less homogenous. A 

detailed analysis of each of these collective agents is beyond the scope of this Chapter.265  

In total, this discussion yields the following feasibility criterion as introduced above: 

3. Feasibility: is the proposed instrument feasible?  

a. Institutional: Are relevant agents able to implement the instrument given present 

institutions? 

b. Political Will: Are relevant agents willing to implement the instrument?266 

For reasons of completeness, I would like to mention that Gilabert and Lawford-Smith distinguish 

three stages of the feasibility assessment. Stage I involves the formulation and defence of core 

265 But see Lawford-Smith (2012) for a discussion of how the obligation of a collective agent is distributed 
among its members, and how individual ability is aggregated at the collective level. 
266 The IPCC similarly distinguishes between institutional and political feasibility (2014c: 81).  
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principles, at Stage II institutional schemes are proposed that could implement the principles from 

Stage I, and Stage III is about strategies of political reform leading to the realization of the 

institutional schemes developed in Stage II (Gilabert and Lawford-Smith 2012: 819–20). The three 

stages are intended to clarify the role feasibility plays in political judgments and how feasibility 

considerations are to be integrated into the pursuit of a just society (Gilabert and Lawford-Smith 

2012: 818; Gilabert forthcoming: 16). Given the limited focus of this work, the assessment mostly 

concerns a subset of Stage II.267 Rather than looking for a comprehensive institutional setting, 

different mechanisms and instruments are assessed within the confined of the given setting. Stage III 

is relevant to the extent that I will consider how a given instrument affects the future feasibility of 

more just outcomes.  

Finally, in contrast to both effectiveness and fairness, feasibility is a descriptive category that is to be 

assessed by empirical reasoning. The feasibility assessment is notoriously difficult, especially 

concerning political will (3b), because it depends on estimating how agents will act in the future. It 

involves significant uncertainty as well as conjectures that can be substantiated by empirical 

investigation only to an extent. The feasibility assessment will therefore always be prone to 

controversies, but these can be reduced by explicitly outlining the various assumptions and intuitions 

that have been made.   

8.2.4 Further Clarifications  

The previous section introduced and explained the set of criteria to be used in the assessment of 

compensatory funding instruments. In short, these can be stated as: 

Fairness: Does the instrument distribute compensation burdens fairly? 

Effectiveness: Does the instrument achieve the desired goal without compromising the attainment 

of other goals? 

Feasibility: Is the proposed instrument feasible? 

Important questions need to be addressed before applying them, however: how will it be possible to 

make a comprehensive judgment given the incomparability of the criteria? Are the criteria to be 

understood in a binary or a scalar way? Are the criteria independent of each other and have I 

overlooked further criteria suggested in the literature? I will address each of these questions in turn.  

I. 

The three categories are incommensurable and incomparable. I follow Ruth Chang who “reserves 

term ‘incommensurable’ for items that cannot be precisely measured by some common scale of units 

267 But note that the formulation of the relevant core principles (Stage I) took place in Part I and II. 
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of value and the term ‘incomparable’ for items that cannot be compared” (1997: 2).268 That is, 

although incommensurable items cannot be cardinally ranked (X is 5.4 units better than Y), they can 

still be ordinally ranked (X is better than Y) (Chang 1997: 2). But incomparable items cannot even be 

ordinally ranked. They refer to distinct values and must be measures on different scales. They cannot 

be compared as to ‘greater’, ‘less’ or ‘equal’ (Griffin 1997: 35). The three categories proposed here 

also refer to different values that cannot be compared in a meaningful way. Fairness is about duty-

bearers (do the right persons pay?), effectiveness about entitlement-bearers (does instrument allow 

for just compensation?) and feasibility is about the likelihood of realization or implementation. 

Treating duty-bearers very fairly does not make up for lack in effectiveness or feasibility and 

ineffective compensation is not made up for by high feasibility or fairness.  

The idea of several incomparable dimensions has been developed by Martin Peterson as a core 

feature of his multi-dimensional consequentialism. His key idea is that the deontic status of an act 

depends on two or more irreducible aspects (Peterson 2012: 184). If so, it might be impossible to 

have a complete normative ordering of different options; that is to say, it is not possible to say which 

option is best from the moral point of view. To illustrate the point, in developing his proposal 

Peterson uses the irreducible dimensions of well-being, equality, and risk (2013). If option A scores 

120 on the well-being axis and 100 on the equality axis, and option B scores 150 and 50 respectively, 

which option ought to be chosen, all things considered (Peterson 2012: 185)? “Sometimes there 

might be no complete (one-dimensional) ranking of consequences that captures everything that we 

intuitively feel is morally relevant” (Peterson 2012: 185). If no pareto-optimal option can be 

identified, it is difficult to say whether A or B ought to be pursued. In such a case, one might say that 

both A and B are morally permissible – assuming that there is no additional option that is pareto-

superior (Peterson 2012: 186–7). I adopt this view in combination with a modification proposed by 

Fabian Schuppert and Harald Stelzer. They establish a threshold value for each dimension; all acts 

that meet the threshold are morally permissible (Stelzer and Schuppert 2016). The threshold 

expresses the idea that, if a low score in one dimension cannot be compensated by scoring very well 

in another, an act must score reasonably well in each dimension.  

I further propose that the threshold could be adjusted according to circumstances. For example, one 

can raise the threshold in a situation that makes high demands on morally permissible acts, or lower 

268 At a later stage in the cited article, Chang further distinguishes between incomparability and 
noncomparability where “[t]wo items are comparable or incomparable if the pair belongs to the domain of 
application of the comparability predicate; they are noncomparable if it does not” (1997: 28). For example, the 
pair ‘fried eggs’ and ‘the number nine’ do not belong within the domain of the comparability predicate 
“comparable with respect to aural beauty” (Chang 1997: 28). In this understanding, the assessment criteria 
proposed here are noncomparable; and Chang questions whether bearers of values are ever incomparable 
(1997: 3–4). 
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it in non-ideal situations in which no act scores well. I do not think this adds arbitrariness to the 

approach. The threshold must not be chosen as one pleases, but should rather be based on sound 

reasoning within a discourse-rational process of argumentation. Rather than making it more 

arbitrary, this approach explicates implicit assumptions often made in moral reasoning – and, like all 

normative statements, these ore open to evaluation.269 Next, I will introduce the scale and the 

threshold that I will use in the following assessment.  

II. 

I employ a scalar understanding of the assessment criteria. I consider this to be straightforward 

regarding fairness and effectiveness. For instance, Icomp1 is fairer than Icomp2 if Icomp2 ignores different 

emissions levels of polluters, but Icomp2 is still considerably fairer than Icomp3 that exempts the majority 

of wealthy polluters. Using a scalar understanding in this way allows for the raking of different 

instruments with respect to each criterion.  

Whether feasibility should be conceptualized in a scalar way is less straightforward. Roser, for 

example, argues that because ‘feasibility’ is close in meaning to ‘possibility’, a binary notion, it should 

therefore also be understood in a binary way (2015). He further says that an  

Easy way to resist a gradual interpretation of feasibility […] interprets them as shortcuts for the more 

precise claim that O is feasible (or not) in a binary way but that there is uncertainty as to whether it is 

so. The gradual claim about the probability of O being feasible is thus collapsed into a gradual claim 

about the feasibility of O (Roser 2015).  

Indeed, Gilabert and Lawford-Smith distinguish between binary and scalar understandings of 

feasibility (2012: 815). While feasibility constraints in the binary sense rule out certain outcomes, 

feasibility constraints in the scalar sense make the achievement of certain outcomes less likely 

(Gilabert and Lawford-Smith 2012: 815).270 They further argue that the conditions for a binary 

assessment which rules an outcome out as unfeasible should be demanding, because realizing very 

good outcomes should not be ruled out unless one is confident that these outcomes are in fact 

unrealizable (Lawford-Smith 2013b: 254). However, if binary feasibility constraints are weakly 

formulated, the feasible/infeasible distinction ceases to do much work. This is why a scalar 

understanding is so important (Lawford-Smith 2013b: 254)(Lawford-Smith 2013b: ???). It is 

269 This approach differs slightly from Schuppert and Stelzer. They suggest carefully assessing each dimension 
so as to decide which option is morally permissible if no act meets all thresholds (Stelzer and Schuppert 2016: 
16). But the two approaches could also be combined. I am indebted to Fabian Schuppert for discussing their 
own as well as Peterson’s approach with me. 
270 Binary feasibility constraints – the authors call them “hard constraints” – include logical, nomological, and 
physical laws (2012: 813). 
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particularly useful where practical deliberation involves the “comparative assessment of strategies 

on account of their prospects for success” (Gilabert forthcoming: 7).   

Therefore, I will adopt the scalar understanding of feasibility throughout this work, where the scalar 

feasibility of an outcome is defined as: “equal to the probability of the outcome given the best 

action” (Lawford-Smith 2013b: 19–20); or, as defined by Gilabert: “A has the power to bring about O 

in circumstances C to the degree, or with probability, P” (forthcoming: 5). 

As stated in Section 8.1, a detailed assessment of the various alternative instruments is not possible 

within the scope of this work, and hence a fine grained scale not required. I will therefore 

differentiate between ‘very low’, ‘low’, ‘medium’, ‘high’, and ‘very high’ when assessing the fairness, 

effectiveness, and feasibility of each instrument. This scale holds for all sub-criteria271 with the 

exception of side-effects, where I will distinguish between ‘very negative’, ‘negative’, ‘neutral’, 

‘positive’ and ‘very positive’ effects. To simplify things, I propose that an instrument must score 

better than ‘low’ (or ‘negative’) on all five sub-criteria with the exception of amount (2a). The reason 

for this exception is that I will be discussing specific examples of instruments rather than general 

classes of instruments, e.g. the EU’s Emissions Trading Scheme (ETS) rather than ETS in general. As 

such, some of the instruments I discuss have a more regional scope than others. That fact that a 

regional implementation generates fewer revenues than a global one is unsurprising and not 

necessarily a drawback. If an instrument scores well on all criteria except on 2a, and if a wider 

implementation would compensate for this drawback, it should therefore be adopted elsewhere 

rather than abandoned.272   

To summarise, an instrument that meets the threshold must be considered as somewhat fair, 

effective and feasible. Under present circumstances, this is the best that can be achieved regarding 

instruments that generate funding to compensate climate-rated threats and damages (see Section 

8.3. and 8.4).  

III. 

While these criteria are incomparable, this does not mean that they are unrelated. Possible 

relationships between the criteria are manifold. Firstly, consider a case where the fairer a proposal 

becomes the less feasible it gets. A plausible explanation could be that those duty-bound to provide 

271 These are: ‘amount’ (will sufficient funding be generated on a predictable basis?) and ‘side-effects’ (are 
positive/negative effects on justice-relevant aspects to be expected?) as sub-criteria of effectiveness, and 
‘institutional feasibility’ (are relevant agents able to implement the instrument given present institutions?) and 
‘political will’ (are relevant agents willing to implement the instrument?) as sub-criteria of feasibility. 
272 A further pragmatic reason for the exception is that, at present, no instrument that seems somewhat 
feasible generates more than low amounts of funding. 
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compensation can heavily influence decision making, and are interested in paying as little as possible. 

Here, the specific combination of interests and the decision making process would allow for 

formulating some kind of inverse relationship between fairness and feasibility. Secondly, a more 

direct influence may occur when a proposal “end[s] up being more feasible” because we think that 

the proposal is fair, and as a result pursue it more vigorously than alternative options (Gilabert and 

Lawford-Smith 2012: 816). One can also imagine an opposite case in which the unfairness of a 

proposal reduces the motivation to pursue it. Gilabert and Lawford-Smith give another example in 

the case of what they call “irrational feedback” that results from adaptive preferences: people 

consider a certain outcome as fairer based on their expectation regarding its feasibility (2012: 816). 

This, however, does not mean that the outcome is actually less unfair.  

A third and final example is a case in which the low feasibility of an instrument reduces its 

effectiveness: although some agents are sceptical regarding Icomp, it may nevertheless be agreed 

upon, e.g. as part of a larger compromise. Due to these agents’ scepticism, however, or due to an 

unfavourable institutional framework, Icomp is implemented poorly.  

More examples could be given, but the important point to note is that the fact that there are 

relationships between the criteria does not undermine the independent analysis of different and 

incomparable dimensions. The interdependencies between the criteria simply mean that these 

effects have to be appropriately considered. Returning to the first example from above: if the 

increased fairness of a proposal decreases its feasibility, this needs to be taken into account within 

the feasibility criterion. Whether the proposals is still worth pursuing depends on whether its 

feasibility is still (considered to be) sufficiently high. The interactions would only undermine the 

analysis if two or more criteria are interwoven to such an extent that it is impossible to sufficiently 

distinguish between them. This, however, does not seem to be the case. Rather, using the three 

separate criteria of fairness, effectiveness and feasibility allows us to distinguish between effects on 

the fairness, effectiveness or feasibility of a proposal. This provides greater clarity on the distinct 

problems associated with an instrument.273  

IV.  

Before starting with the assessment, I briefly consider further possible criteria that have been 

proposed in the literature. I will argue that these do not improve on the criteria proposed here. The 

discussion is intended to support the view that my proposal is sufficiently comprehensive in that it 

captures all main aspects of relevance for the assessment of possible funding instruments.  

273 For a more detailed justification why the interactions between feasibility and fairness (or justice) do not 
undermine treating the two as separate domains see Gilabert and Lawford-Smith (2012: 816–8).  
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The report of the UN Secretary-General’s High-level Advisory Group on Climate Change Financing 

(AGF) (Zenawi and Stoltenberg 2010), as well as related frameworks developed by Pickering (2013) 

and van Drunen et al. (2009), uses a transparency criterion, defined as whether revenues are 

measurable, reportable and verifiable (MRV).274 Regarding adaptation financing, MRV is important 

because it is often difficult to assess whether countries have actually delivered funds pledged (see 

Section 8.1). I nevertheless do not included MRV in the criteria. Given that most instruments would 

generate new revenue streams that are comparatively easy to track, I assume that the criterion is 

met. Moreover, whether a particular instrument does comply with MRV will also depend on the 

details of its implementation. These details, however, are beyond the scope of the assessment 

undertaken here.  

Roughly the same holds for the efficiency criterion, as again proposed by AGF report (Zenawi and 

Stoltenberg 2010). Generally, efficiency is about the input/output ratio of an action (IPCC 2014c: 81): 

the less input is required to achieve a given goal, the higher the efficiency. Whether, say, a tax or an 

Emissions Trading Scheme (ETS) generates X amount of funding using less resources is, again, 

determined by how the instrument is implemented. Also, given the difficulty of identifying 

instruments that are somewhat fair, feasible and effective in the first place, efficiency considerations 

are of much less concern. Efficiency is only relevant in order to discriminate between different 

options that are sufficiently effective – presupposing that these options are also somewhat feasible 

and fair. But according to my analysis, few instruments meet all three of these initial 

conditions/criteria. Therefore, I ignore efficiency considerations in the broad assessment undertaken 

here.275   

Harmeling et al. suggest the criterion “effects on competition”, on the basis that a “negative impact 

on competition [among states and private actors] should be avoided” (2009: 14). Such a criterion is 

not helpful, however, because negative impacts on competition are either captured by the above 

criteria or not in fact negative at all. Starting with the latter point, a competitive disadvantage of 

some is justified and desirable if it discriminates according to the fairness criterion. If GHG emissions 

are taxed, this creates a disadvantage for those producing goods or services with relatively or 

absolutely high GHG emissions. A carbon tax would favour wind farms over coal-fired power plants 

and would favour an energy efficient company over its inefficient competitor. This usually creates the 

274 MRV goes back to the UNFCCC process (2009b: 3). 
275 Note that efficiency considerations could also be included in criterion 2b (side effects). Whether a goal is 
reached more or less efficiently is also commonly expressed in terms of cost-effectiveness. In contrast to Cost-
Benefit Analysis, a Cost-Effectiveness Analysis (CEA) investigates the costs of reaching different goals. CEA thus 
determines how to achieve a given goal using as little resources as possible. Given that cost-effectiveness 
captures what is usually referred to as efficiency, this aspect could be dealt with using the effectiveness 
criterion (similarly Pickering 2013: 174). 
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desired effect of reduced GHG emissions and increases the effectiveness of the mechanism. 

Moreover, such competitive disadvantages seem justified. By operating a coal-fired power plant or 

using less carbon-efficient production processes than competitors, a company produces goods or 

services that could be generated in less carbon-intensive ways. If the coal-fired power plant is driven 

out of business in the long run, and the inefficient company is forced to become more efficient, this 

is not unjust.276  

In relation to the first point (the negative impacts on competition is captured by the above criteria), a 

competitive disadvantage is neither desirable nor justified if it discriminates arbitrarily within the 

group of duty-bearers. If a significant carbon tax is implemented in the USA but not in Canada, 

Canadian companies gain an unjustified advantage. This undesirable effect, however, is captured by 

the criteria already specified, as such a proposal would not score well on all these dimensions: the 

fact that US but not Canadian polluters must pay is unfair; the effectiveness is reduced to the extent 

that one forgoes revenues from Canadian companies; and the feasibility is also low if the 

disadvantage is to be borne by an influential country, which would likely boycott such a proposal. In 

other words, the negative effects that the additional criterion “effects on competition” is supposed 

to capture are either already captured by the criteria already proposed or they are not negative at 

all.277    

A related criterion that is sometimes mentioned is ‘economic feasibility’. Like political feasibility, the 

term is rather wide and permits different interpretations. I think that one can roughly distinguish 

between a weak and a strong understanding of this criteria. According to the strong understanding, 

economic feasibility is reduced if the mechanism has negative effects on economic activities. This can 

refer either to the economy as a whole or to specific sectors. In either case, reduced economic 

activity implies reduced economic growth, and if growth is considered to be valuable this is an 

undesirable effect. Whether this effect is adequately captured by the term economic feasibility is 

debatable, as the undesirability in itself does not imply lower feasibility. It might well imply a reduced 

willingness to implement an instrument, but this effect is already captured by the political will 

criteria (3b). Moreover, according to the normative framework adopted here, reduced growth as 

such is not a reason to reject an instrument. As argued above, reduced economic activity is desirable 

276 I have ignored special circumstances in which this is considered to be unjust. Where this is the case, the 
injustice is captured by the effectiveness criterion (via undesired side-effects), the fairness criterion or both 
(also see the following aspect).  
277 For reasons of completeness, I note that Harmeling et al. also propose the criterion “[i]nterference with 
national sovereignty and political feasibility” because “[i]nterference with national sovereignty decreases 
political feasibility” (2009: 14). Any such effects are adequately captured by the feasibility criterion.       
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if less carbon-intensive substitutes are available. There is no entitlement to economic growth per se 

and thus no need to capture this effect via a separate criterion.  

The case is different if economic growth is required in order to fulfil peoples’ legitimate entitlements. 

This brings us to the weak understanding of economic feasibility, which might be conceptualised as 

follows: economic feasibility is low if the mechanism leads to economic turmoil or clashes with the 

economic system in some fundamental way. Less obviously dramatic, but still relevant, are any 

negative effects on economic activity in poor regions. A significant global carbon tax, for instance, 

increases price levels and, without supplementary measures, will (further) undermine the 

entitlements of the poor who are less able to buy basic goods. However, the effects described are 

not so much an empirical problem concerning what is feasible, but rather a normative problem of 

what effects are considered to be undesirable according to valid norms. These consequences are 

thus to be captured by normative criteria – criterion 1 and 2 in this work.  

Having developed and justified a set of assessment criteria, I will now use these to analyse various 

instruments that have been proposed to raise compensatory funding.  

8.3 Instrument Assessment 
This Section assesses nine different instruments, most of which have been proposed in the literature 

to raise climate (or more specifically, adaptation) finance. Although I make no claim that this list is 

comprehensive, my hope is that it does capture the relevant options. Each sub-section will discuss 

one instrument. I will first introduce the instrument and mention key characteristics. I will then 

discuss the instrument’s fairness, effectiveness and feasibility in turn. The results are summarised in 

Table 1. 

But note the following point: the literature usually discusses how much climate finance a given 

instrument can raise. Climate finance includes funding for mitigation and adaptation. According to 

the argument developed in Section 7.1, all compensatory funding raised by the instruments should 

flow into adaptation finance. The following assessment therefore assumes that climate finance is 

equivalent to adaptation finance. If it turns out to be unfeasible to devote all funding to adaptation, 

the numbers need downward adjustment.278 This distorts neither the assessment of the instruments 

nor my conclusion that too little funding will be available. 

278 This statement is false in the case of the CDM Adaptation Levy (Section 8.3.2) whose entire revenues are for 
adaptation. Since the levy’s present revenues are tiny compared to all other instruments, I ignore this aspect. 
The authors of the Swiss Proposal also say that the revenues dedicated to international climate finance should 
exclusively flow into adaptation projects (see Section 8.3.3). If this is not feasible, their numbers need 
downward adjustment as well.  
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8.3.1 Contributions from Domestic Budgets: “Pledge and Review” 

A common means of providing resources to developing countries is via governments’ fiscal budgets. 

Although “direct budget contributions are qualitatively different from the other sources, as they do 

not refer to any particular instruments” (Zenawi and Stoltenberg 2010: 25), I will discuss them as one 

specific way to provide funding. At present, budgetary contributions are highly relevant for 

transferring climate funds to developing countries (Pickering et al. 2015b: 149), either directly via 

bilateral channels or indirectly via multilateral funds. 

Despite developed countries’ pledge to supply US$100 billion per year by 2020 and the launch of the 

Green Climate Fund (GCF) to channel these resources, international agreements specify neither 

which country should contribute how much nor how the money should be raised. Unsurprisingly, few 

funds have been provided so far (see Section 7.3). According to Chancel and Piketty, the European 

Union provides more than 60% of adaptation funding, the USA a quarter, and Japan, Australia and 

New Zealand together make up 13% of the effort (2015: 13). That is, many wealthy, high-emitting 

countries and their respective citizens provide comparatively few or no funds at all.279  

Different proposals have been made in order to increase both the equity of the distribution of 

funding and the amount of funding that is provided by governments. Frequently mentioned is the 

‘G77 and China proposal’, which demands that developed countries provide at least 0.5% of their 

GDP as climate finance (UNFCCC 2008b: 19), which would amount to approximately US$200 billion 

per year (Müller 2008a: 10; also see Harmeling et al. 2009, Grasso 2010a, Bapna and McGray 2008). 

Given the lack of details, Müller assumes that not more than 25% of this sum would be available for 

adaptation finance because, based on past experience, it is unlikely that adaptation will  get a larger 

share than mitigation or technology transfer (2008a: 10).  

Alternatively, one can adopt one of the more sophisticated burden-sharing approaches developed 

within the academic debate. A prominent proposal is the Greenhouse Development Rights 

Framework (GDR) that assigns burdens to countries according to a mix of (causal) responsibility for 

GHG emissions and financial capability.280 A very similar approach, developed by Rob Dellink and 

colleagues, explicitly aims at distributing the burdens of international adaptation finance (2009). 

Their burden-sharing formula gives equal weight to a PPP and an APP component, and the authors 

test different indicators for both criteria. They conclude that if adaptation costs are US$100 billion, 

279 0.8% of funding is provided by South Korea, Mexico, Peru and Colombia (Piketty and Chancel 2015: 14), 
which is noteworthy given their status as Non-Annex-I countries.  
280 Although GDR allocates total climate burdens in a holistic fashion (see Section 5.5), its burden sharing 
formula can also be used to allocate adaptation costs. 
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“the total financial contribution by Annex I countries could range between USD 65–70 billion per 

year” (Dellink et al. 2009: 219).281 

At present, however, no one seriously assumes that key players, e.g. G20 member countries, will be 

able to agree on any specific burden sharing formula in the foreseeable future. An agreement to that 

effect would imply large transfers of resources and such formulas are thus highly contentious among 

rival countries (Méjean et al. 2015: 394–5). The inability to agree on a formula has been identified as 

one of the key reasons for the repetitive failure to agree on meaningful mitigation targets during the 

Kyoto and post-Kyoto process so far; setting binding mitigation targets would have required a 

formula to distribute remaining emissions entitlements and hence mitigation burdens (in detail 

Cramton et al. 2015; see also Victor 2011; Hermwille et al. 2015). Consequently, Pickering et al. 

diagnose a general resistance of many countries to “formulaic approaches” (2015a: 50).  

Basing countries’ contributions on an agreed burden sharing formula seems politically unfeasible at 

present.282 Therefore, assessing another method for determining a country’s contribution to 

adaptation finance is more promising. I analyse Jonathan Pickering and colleagues’ recent “pledge-

and-review” proposal  (2015a) because its political feasibility is higher than that of many alternative 

methods as well as most of the instruments discussed below. In accordance with the pledge-and-

review approach adopted in Paris regarding voluntary mitigation commitments (Pickering et al. 

2015a), the authors propose that governments “report on their projected share of the financing 

effort as well as the basis on which they calculated their share” (Pickering et al. 2015a: 51). A review 

mechanism aggregates, compares and reports on countries’ pledges. It also assesses their fairness 

and adequacy “in terms of a range of credible effort-sharing indices. Countries falling well short on 

credible measures of effort would be encouraged to increase their level of effort” (Pickering et al. 

2015a). Strengthening the reporting helps build a common understanding and enhances 

transparency (Pickering et al. 2015a: 51–2). It also allows for naming and shaming those pledging 

very little (Pickering et al. 2015a), which might allow for some kind of ‘soft enforcement’. That the 

approach lacks a hard enforcement mechanism is a drawback, though the authors mention that it 

could be combined with border tax adjustments in order to increase the costs of making no or 

insufficient contributions (Pickering et al. 2015a: 52).283   

Fairness: If revenues are provided via the fiscal budget, the ‘instrument’ lacks a direct polluter or 

wealth component. One could argue that wealthy agents usually pay more taxes and hence 

281 The Annex I of the UNFCCC includes developed countries that were members of the OECD in 1992, plus 
several Central and Eastern European States and Russia. 
282 I agree with Pickering et al. (2015b: 51) that this conclusion also holds for proposals that adjust a country’s 
burden based on the burden sharing formula it prefers (see for example Cui et al. 2014: 8–9).  
283 I discuss border adjustments as a separate instrument in Section 8.3.6. 
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contribute larger sums. However, the extent to which wealthy do indeed pay entirely depends on the 

respective tax system. Often, very wealthy persons can partially avoid taxes, legally or illegally. It is 

uncertain to what extent contributions from the fiscal budget will make wealthy polluters pay more. 

This problem is aggravated by the pledge-and-review-nature of the proposal: compensatory burdens 

will also be unfairly distributed among countries and their respective citizens. There is a concern that 

countries that have contributed little or nothing to adaptation finance so far will continue to pledge 

little to nothing and that naming and shaming them will not lead to higher contributions. In sum, 

then, the fairness of contributions from domestic budgets based on the “pledge-and-review” 

proposal is low to medium.284 

Effectiveness: Given the voluntary nature of the proposed process, as well as past experiences with 

pledges regarding GHG reductions and finance provision, I am highly sceptical that funding will 

significantly rise under this approach. It is increasingly implausible that wealthy countries, e.g. OECD 

member states, will make meaningful long-term finance commitments; treasuries instead tend to cut 

expenditure wherever possible (Grubb 2011: 1050–1; Bowen et al. 2015: 10; Méjean et al. 2015: 

395). Furthermore, as mentioned with respect to the ‘new and additional’ criterion discussed in 

Section 8.1 and 8.2.4, there is a danger that pledged adaptation finance will displace other transfers 

to developing countries. For example, the US government would face serious opposition if providing 

adaptation finance in more visible ways than via their aid budget (Pickering et al. 2015b: 160). This 

does not necessarily imply that conventional aid is partially displaced, but it seems likely. A less likely 

side-effect is that governments cut expenditures to make room for adaptation finance in the budget; 

and it matters whether, say, subsidies for coal or for a valuable social/cultural programme are 

reduced. Given lobby powers, the latter will often be more likely than the former, which would result 

in negative side-effects. Thus, the proposal will, in all likelihood, generate few funds in the 

unpredictable fashion they are provided at present, and the side-effects are probably negative.285  

Feasibility: The proposal comes very close to current procedures within the UNFCCC, which provides 

the institutional framework. The pledge-and-review procedure will be acceptable to many 

governments, although those that do not want to make any significant contribution might oppose it. 

I thus think that institutional feasibility is very high and the political will is high. 

284 It should be noted that different options have been suggested how governments could generate funds in 
fairer ways, e.g. by redirecting fossil fuel subsidies (Zenawi and Stoltenberg 2010; Brahmbhatt and Steer 2015; 
Piketty and Chancel 2015: 39). However, this instrument’s feature is that governments can use their general 
budget and need to rely on the implementation of specific measures. Some of these specific options are 
discussed below. 
285 But note the following: even if finance is provided via new revenue streams, this does not guarantee that 
governments do not cut back existing transfers in response (Bowen 2011: 1025); it would, however, make the 
cut-back less easy to conceal and thus harder to undertake. 
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Assessment: 

1. Fairness: low to medium (depending on the domestic tax system) 

2. Effectiveness  

a) amount: low to medium (very hard to predict) 

b) side-effects: negative (probably)  

3. Feasibility  

a) institutional: very high 

b) political will: high  

8.3.2 Levy on Emissions Reductions: the CDM Adaptation Levy 

The Clean Development Mechanism (CDM) was established as part of the Kyoto Protocol and aims at 

supporting mitigation projects in low and middle-income countries that do not have mitigation 

obligations. If it can be shown that a mitigation project will not be realized in the absence of the 

CDM, i.e. if it is additional to a credible Business-As-Usual (BAU) scenario, the project developers get 

so called Certified Emissions Reductions (CER) equivalent to the emissions avoided compared to BAU. 

These CERs can be sold in emissions markets, e.g. in the EU’s Emissions Trading Scheme (ETS). The 

CDM is supposed to unlock cheap mitigation options, to reduce emissions and promote sustainable 

development in the developing world. Annex I countries, in turn, could purchase CERs and count 

them towards their Kyoto targets (UNFCCC 1998: Art. 12).  

The additionality of a CDM project is crucial to ensure that GHG emissions are indeed reduced.286 At 

the same time, however, this makes the CDM complex because it is often difficult to determine what 

would happen if the project were not undertaken and, hence, how many emissions it actually avoids 

(in addition to the surrounding accounting issues). This complexity led to a lot of criticism of the CDM 

process from project developers, NGOs, and researchers. The drawbacks relevant for the assessment 

are outlined below.  

Revenues for adaptation funding are generated by a 2% levy on the CERs issued to project 

developers. The CERs generated in this way are given to the Adaptation Fund (AF) that cashes them 

on international carbon markets. The revenue generated depends on the total volume of CDM 

projects and on prices of emission permits in ETS (Harmeling et al. 2009: 20), both of which are 

uncertain (Persson et al. 2009: 118). Since the start of the AF’s CER monetization program in 2009, 

US$196 million have been generated, but annual revenues are below US$5 million since 2013 (World 

Bank 2016: 6). Regarding future revenues, one study estimates that the levy will generate US$45.4 

286 If the emissions reductions also occurred in the absence of the project, no emissions were avoided. Instead, 
additional emissions are generated if the CERs are used in an ETS, thereby increasing the ETS’s cap (Hepburn 
2009b: 416). 
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million in 2020, theoretically increasing to US$887 million with a transfer maximizing levy of 44% 

(Eisenack 2012: 497). In 2040,“financing can amount to US$1.15 billion annually (with emissions 

reductions in line with the Copenhagen pledges for Annex I countries) and at least $15 billion for 

more ambitious climate protection goals (e.g. for a 30% emissions reduction target for Annex I 

countries)”, but only with a much higher levy (Eisenack 2012: 501). More optimistically, Hof et al. 

calculate that up to US$20 billion could be generated in 2040 given a stringent global mitigation cap 

(2009). 

Fairness: There is some ambiguity as to who actually benefits from and pays for the CDM adaptation 

levy. Mizan Khan and Timothy Roberts write that money from the levy 

belongs to the host nation where investments are made, not to the purchaser. Therefore, this fund is 

paid for largely by developing nations. Countries like Brazil, China, and India, which host the 

overwhelming share of CDM projects, look at the CDM levy as a solidarity payment from developing 

countries to the LDCs (2013: 175). 

On the one hand, the levy reduces benefits of project developers, and thus benefits of Non-Annex I 

countries to the extent that they are project developers. On the other hand, the money raised by 

selling the 2% share of CERs comes from GHG-emitters in Annex I countries who use them to cover 

their emissions (Persson et al. 2009: 118). To what extent firms can pass on additional costs to 

consumers and how consumers are affected depends on the design and context of the ETS. Fairness 

is high if costs are born by carbon-intensive firms and richer consumers and reduced to medium if 

distributional effects of the ETS are similar to the current EU ETS (see Section 8.3.7).  

Effectiveness: The two studies cited above indicate that significant funds could be generated with 

the combination of ambitious global mitigation targets and a much higher levy. But the former is 

unlikely as long as the current pledge-and-review process prevails, and the latter is undesirable. The 

Adaptation Levy dis-incentivises a desirable activity: mitigation projects. That is to say, certified 

emissions reductions are levied, not emissions permits. This is a crucial difference, as it thus 

discourages mitigation projects rather than emissions generating activities. Since the levy is small 

“compared to other existing barriers to the implementation of CDM projects such as complex 

administrative procedures or high transaction costs” (Harmeling et al. 2009: 20), the overall effect of 

this instrument is also rather small (also Persson et al. 2009: 117). This, however, will change when 

the levy is increased to raise more funding. 287 

287 Eisenack also argues that a further drawback of the Adaptation Levy is that the more mitigation projects are 
realized, the more adaptation funding will be available (2012: 502). However, the more mitigation is 
undertaken the less adaptation is needed and vice versa (Eisenack 2012: 502). This is unconvincing: Eisenack’s 

261 
 

                                                           



C. Baatz  Compensating Victims of Climate Change 
 

It also is questionable whether a massive extension of the CDM, which would be required to 

generate several billions via the levy, is even desirable. One concern is that some CDM projects have 

negative impacts on other environmental and social goals or do not contribute to sustainable 

development (van Kerkhoff et al. 2011: 27; IPCC 2014a: 1046). Another is that the CDM is subject to 

third-party audit, but due to the inadequate quality of many audits regulators have introduced 

complex procedures that result in high transaction costs (IPCC 2014a: 1047). Two further problems 

relate to undesirable incentives: Firstly, it provides developing countries with an incentive not to 

implement effective domestic mitigation policies. These policies would alter the BAU case and would 

therefore make additional emissions reductions more difficult to achieve (Pearson 2011: 213). This 

problem is avoided if policy developments are deliberately ignored and the CDM executive board 

introduced rules to that effect (Hepburn 2009b: 417). But ignoring policy developments in turn 

reduces the effectiveness of the scheme, because many projects count as additional which in reality 

are not (Pearson 2011: 213; Neuhoff 2011: 224; Michaelowa 2014: 366). Secondly, much of the CDM 

rent will ultimately be captured by those companies or actors providing the largest mitigation 

opportunities. Since carbon-intensive sectors such as steel, cement, chemicals and power offer the 

greatest potential for efficiency measures, the CDM provides them with additional income 

opportunities, making them and their products more attractive to investors and consumers; this 

might eventually lead to higher emissions (Neuhoff 2011: 223).288  

In order to cover more sectors and to reduce the incentive to manipulate the BAU, it is proposed to 

use sector-wide benchmarks that are set by independent experts. All projects that achieve emissions 

reductions beyond the benchmark would receive CERs (Hepburn 2009b: 424–6; Pearson 2011: 214; 

Michaelowa and Buen 2012: 28–9). Another proposal is to only issue CERs for part of the emissions 

reductions achieved, in order to increase the additionality of the reductions (Hepburn 2009b: 423–4; 

IPCC 2014a: 1047).  

Whether these and other reform proposals are able to avoid the above problems without creating 

new ones remains to be seen. In its current form, a massive extension of the CDM would hardly 

increase the adaptation levy’s overall effectiveness because the extension would not only increase 

revenues but also the CDMs negative side-effects.289 The same holds for significantly increasing the 

substitutability view of mitigation and adaptation might be plausible when most climate change can still be 
prevented and/or when adaptation is able to avoid most of the resultant harm. But both assumptions do not 
hold (see Chapter 5). Instead, more funding for adaption associated with more mitigation is desirable at 
present. 
288 A further problem is that the lion’s share of projects are located in a few countries and target only few 
industries (Hepburn 2009b: 413–5). 
289 For a more positive view of the CDM see Michaelowa and Buen (2012). They point to the following 
strengths of the CDM: it is relatively independent of host country bureaucracy; CERs cannot be appropriated by 
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levy, because the additional revenues generated in this way would be counteracted by the increased 

disincentive to undertake mitigation activities, though it is unclear which size of levy strikes the best 

balance in this respect. 

For these reasons the levy’s effectiveness is low: at present it generates “tiny amounts of funds” 

(Eisenack 2012: 502) and has negative side-effects. An extension of the CDM is unlikely as long as 

developed countries’ ETSs do not contain more stringent caps, and it would be more desirable if it is 

reformed accordingly (in detail see the above cited literature). Eisenack concludes that the levy 

“mainly redistributes transfers within the group of non-Annex I countries [from countries where 

most CDM projects are located to those benefiting most from adaptation finance], but does so at 

social costs that are of the same order of magnitude as the additional funds” (2012: 501).   

Feasibility: given that the instrument is already implemented, both institutional as well as political 

feasibility are very high.  

Assessment: 

1. Fairness: medium to high (depending on the ETS in which CER are used) 

2. Effectiveness  

a) amount: very low to medium (future revenues are uncertain) 

b) side-effects: negative 

3. Feasibility  

a) institutional: very high 

b) political will: very high  

8.3.3 International Carbon Taxes Collected at the Domestic Level: the Swiss Proposal 

The Swiss Government proposed a uniform global tax of US$2/t CO2 on all fossil fuel emissions, to be 

collected at the domestic level by the respective authorities. Since emissions levels below 1.5 t CO2 

per capita would be tax free (UVEK 2007: 15), taxes would de facto vary between countries. That is, 

each country would subtract the amount of tax free emissions from its overall fossil fuel emissions 

and lower the effective tax applied to all emissions accordingly.290 While this study roughly assumes a 

tax level of US$1/t CO2 in all Non-Annex I countries and suggests that a “tax level of 0.5 US[$]/t CO2 in 

LDCs might have to be considered”, (UVEK 2007: 30), Müller assumes the tax would be zero in most 

of Sub-Sahara Africa (Müller 2008a: 13). Also, taxes would be uniform within each country.  

governments; it triggers private sector engagement and investments; and the CDM system is transparent 
(Michaelowa and Buen 2012: 31–2). 
290 Very similar proposal have been put forward by Jouni Paavola and Neil Adger (2006), though they argue for 
a comparatively high tax of US$25-50/t CO2-equ. including an exemption for low-emitting countries.  
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The Swiss Government estimates that such a tax would generate around US$46.4 billion per annum. 

It further stipulates that governments can retain a significant part of the revenues, leaving US$17.4 

billion for adaptation finance via a multilateral fund. Along similar lines, the AGF estimates that a 

global carbon tax of US$1/t of CO2-eq. could raise approximately US$10 billion (Zenawi and 

Stoltenberg 2010).  

Fairness: If the tax is implemented, emitters of GHG would pay to the extent that they emit; it thus 

makes the polluters pay. A further advantage is the broad tax base, meaning that it covers all 

polluters that are supposed to pay. However, the tax also covers poor people in developing countries 

that should not bear any burden. A further concern is that a flat tax such as this might be regressive, 

in that it imposes proportionally higher burdens on less wealthy persons. While evidence suggests 

that a regressive effect would be the result in high income countries, this might not hold in less 

wealthy societies where uniform carbon taxes may even have a progressive effect (IPCC 2014a: 

1162).291 Another drawback is that the tax ignores excessive historical emissions over the past two 

decades (Müller 2008a: 15; Harmeling et al. 2009: 29). In sum, the fairness of the Swiss proposal is 

medium.292 

Effectiveness: The revenue stream depends on how many countries participate in the scheme and 

whether they are able to manipulate the tax rate (Harmeling et al. 2009: 29).293 Revenues also 

depend on the level of decarbonization, which is uncertain (Bowen 2011: 1031). Furthermore, tax 

rates might be vulnerable to shifting domestic political interests, though less so than budgetary 

contributions (Section 8.3.1) (Bapna and McGray 2008: 6). These factors make the revenues 

generated over time uncertain, but to a much lesser extent than in case of both instruments 

discussed so far. Assuming more or less global implementation at present decarbonization levels, 

revenues generated are significant despite the low level of the tax; and the fixed rate also minimizes 

volatility (Harmeling et al. 2009: 29).294  

291 The regressive effect in developed countries is negligible due to the low tax level. For example, a carbon 
price of Euro 20/t CO2 on heating and transport fuels increases European household expenditure by 1% for the 
poorest quintile and about 0.5% for the richest (Neuhoff 2011: 49). The tax proposed by the Swiss government 
is more than ten times lower than this. 
292 A progressive carbon tax would be fairer than the uniform one. Chancel and Piketty propose taxing either i) 
emissions above world average GHG emissions or ii) the top 10% world emitters or iii) the top 1% world 
emitters (2015). Although they state that implementing their proposal would be “technically challenging but 
not impossible” (Piketty and Chancel 2015: 38), I consider its institutional and political feasibility to be (very) 
low. I will not consider it here as a distinct option because it will not play a role in current or near-term policy 
making. Still, it should be kept in mind as a possible option in the future, when more sophisticated and 
comprehensive instruments become more feasible. 
293 Cramton et al. briefly discuss options to monitor price, and hence, tax levels (2015: 56–7). 
294 Predictability could be further enhanced through internationally binding regulations (Harmeling et al. 2009: 
29). 
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The side-effects of carbon taxes are positive, especially if they are part of wider environmental tax 

reforms, because they reduce emissions, generate revenue for government and allow reductions of 

other taxes on income, workforce, etc. (IPCC 2014a: Ch. 15, 1160). Here, these effects will be very 

small because the tax is so low. On the other hand, it also means that, if implemented only in some 

regions, negative side-effects such as the ‘leakage’ of emissions will probably not occur because the 

tax affects prices only minimally (UVEK 2007: 30). Overall, the direct effects will thus be positive but 

insignificant. A less obvious positive side-effect of the Swiss Proposal is that it would constitute a first 

step towards a global price commitment. A common international commitment would promote 

cooperation among countries and significantly increase the chances of serious mitigation efforts at 

the global level (MacKay et al. 2015). The implementation of the proposal would help to overcome 

mistrust and set up the institutions required for more ambitious carbon prices.  

In sum, the Swiss proposal would be able to raise medium amounts of funding on a comparatively 

predictable basis and is associated with positive side-effects. 

Feasibility: The institutional feasibility of the proposal is high. The Swiss government observes that 

“[a]ccording to 135 initial national communications submitted by non Annex I countries almost all 

these parties levy customs and duties on imported fossil fuels” (UVEK 2007: 34). Hence, the 

infrastructure to tax emissions is already largely in place. A further issue that needs to be considered 

are potential interactions with ETS where these are in place (Bowen 2011: 1031). It would be more 

efficient to generate an appropriate carbon price and revenues by adjusting these schemes 

accordingly rather than introducing the tax on top of them.  

The picture is different regarding political feasibility. In general, political willingness to transfer funds 

raised domestically to the international level is rather low. This is the so called “domestic revenue 

problem” (Müller 2008a: 8). On the other hand, there are certain features that should make the 

Swiss proposal (more) acceptable. Firstly, the amount that high-income countries transfer to the 

international level would not put any meaningful burden on them. Secondly, low-income countries 

would directly benefit from the transfers and middle-income countries would be made better-off 

with respect to high-income countries because the latter would have to transfer more funds to low-

income countries (similarly Pickering 2013: 189–90). Third, the proposal avoids the opposition of 

those who object to any form of global tax (Neuhoff 2011: 156; Pickering 2013: 190), which might at 

least hold for China, Russia, and the USA. Unfortunately, many of the governments and/or legislative 

chambers of G20 member states seem to oppose carbon taxes. Realistically, the tax would at first 

have to be implemented without the participation of major states such as the USA (Pickering 2013: 

191), which would make the proposal less fair and less effective. Countries more open to carbon 
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taxes have already implemented ETS, including important players like the EU and Australia (see 

Section 8.3.7), which further lowers the number of countries willing to implement this proposal. The 

IPCC observes that “a set of institutional path dependencies may have led to a favouring of emissions 

trading systems over taxes” (2014a: 1159). I conclude that the political will is low. 

Assessment: 

1. Fairness: medium 

2. Effectiveness  

a) amount: medium  

b) side-effects: positive  

3. Feasibility  

a) institutional: high 

b) political will: low  

8.3.4 International Carbon Taxes Collected at the International Level: IATAL and IMERS 

The International Civil Aviation Organization (ICAO) and the International Maritime Organization 

(IMO) – the regulatory bodies for aviation and shipping respectively – propose to tax emissions 

resulting from international air travel and marine transport (Bowen 2011: 1028).295 If the tax is 

collected via ICAO and IMO, it does not fall under the jurisdiction of particular nation states and thus 

allows for a uniform implementation at the international level.  

A comparatively detailed proposal for an International Air Travel Adaptation Levy (IATAL) has been 

developed by Müller and Hepburn (2006). A tax on kerosene would be straightforward but is 

prohibited by international law and bilateral agreements, although “these impediments might also 

give way” (Müller and Hepburn 2006: 21). The authors therefore propose a levy on flight tickets. 

They develop a formula that takes both ticket price and emissions per passenger into account, 

considering “the ticket price as a proxy for capability, and emissions per ‘notional passenger’ (i.e. per 

available seat) as the measure of individual responsibility” (Müller and Hepburn 2006: 30). An 

average levy of €5 per ticket could raise about Euro 10 billion if applied globally (Müller and Hepburn 

2006: 31–2).296 The AGF calculates that a medium carbon price of US$25/t C would generate US$6 

billion in total,297 and assuming that “between 25 and 50 per cent of these revenues can be 

295 The Tuvalu Adaptation Blueprint makes a very similar proposal (see Müller 2008a). I will not discuss it 
because it is developed in less detail and does not add any significant new aspects.  
296 Their back-of-the-envelope calculation is based on 2004 passenger numbers and thus needs to be adjusted 
upwards.  
297 It assumes that total passenger and freight emissions are 800 Mt in 2020, of which 250 Mt are taxed (Zenawi 
and Stoltenberg 2010: 23).  
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earmarked for climate finance delivers an estimate of between US$2 billion and US$3 billion” 

(Zenawi and Stoltenberg 2010: 23).  

The proposal for an International Maritime Emission Reduction Scheme (IMERS) is much less 

detailed.298 Launched in 2006, it aims at establishing a ‘maritime greenhouse gas fund’ under the 

auspices of the IMO, generating revenues from a fuel levy (Müller 2008a: 20). Assuming that 0.9-1 Gt 

of marine emissions are priced at US$25/t C, the AGF calculates total revenues to be around US$22.5 

billion and US$25 billion, of which US$4 to 9 billion would be available for climate finance (in detail 

2010: 23). This would increase the price of seaborne imports by around 0.2 to 0.3% (Brahmbhatt and 

Steer 2015: 129). Although there are differences between IMERS and IATAL,299 the following 

assessment is based on the assumption that both schemes are sufficiently similar to allow for a joint 

assessment.  

Fairness: I consider the fairness of a combined IATAL/IMERS scheme to be high. The revenues result 

from the consumption of carbon-intensive goods and services, and morally arbitrary criteria such as a 

person’s citizenship are irrelevant. Since there is a large degree of overlap between the group of 

people that fly and consume goods from abroad on the one hand and the group of wealthy 

individuals exceeding their fair share (FS) of emissions on the other, the scheme roughly makes the 

right agents pay. This argument is particularly forceful regarding the IATAL, because flying has a 

strong and immediate GHG effect and is usually not undertaken by poor people. To put it the other 

way around, those who can afford to fly are usually not so low-emitting and/or poor that they ought 

not to pay any adaptation finance. Müller mentions the case of poor migrant workers in Asia as a 

possible counter example (2008b: 5). Ideally, such groups should be exempted from, or compensated 

for, paying the levy. If that proves difficult in practice, this is a (relatively small) drawback of the 

proposal. Moreover, IATAL indirectly accounts for different levels of wealth by factoring in ticket 

prices. In case of IMERS, however, a substantial tax might increase prices for basic consumption 

goods (clothing, household goods, food) if many of these are imported from overseas. Properly 

assessing these potential effects would need further study (and a more detailed proposal). Finally, 

neither IATAL and IMERS address excessive historical emissions over the past two decades (in the 

following: past emissions). 

Effectiveness: According to the above studies, IATAL and IMERS could generate around US$6 to 19 

billion available for climate finance. While Harmeling et al. argue that the levies will barely affect 

298 See http://www.imers.org/ (accessed October 10, 2016).  
299 To mention two: IMERS will levy cargo rather than individual tickets, and rebating part of the levy to low-
income countries is more difficult in case of IMERS because the storage of ship fuels (“bunker fuels”) is very 
unevenly distributed around the world (Brahmbhatt and Steer 2015: 141).  
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demand and revenues will be comparatively predictable (2009: 27), Bowen claims that revenues are 

uncertain due to uncertain price elasticities and the scope for avoidance (2011: 1028). Müller and 

Hepburn based their calculations on the presupposition that price elasticity of demand is high for 

short haul flights and low for long haul business flights (2006: 35–37), 300 though this may change if 

virtual business interactions become more common. The latter would thus generate predictable 

funding. Overall, I think that the predictable scale of revenues generated is medium. 

Since the proposal will at least reduce short haul flights, its effect on mitigation is positive. The fact 

that it targets sectors that have largely escaped fossil fuel taxes and emissions reductions measures 

respectively (Bowen 2011: 1028; Wan et al. 2016) makes it especially desirable. A foreseeable 

negative side-effect is increased transportation costs for smal Theoretical Foundations - 

Cosmopolitan Justice l island states (Bowen 2011: 1028). This might not only affect shipping/aviation 

companies and their wealthy owners but also the respective citizens. In order to counter such 

effects, the countries would need to be compensated. IMERS might also affect producers and their 

workforces in developing countries. On the other hand, if the IATAL did not apply to cargo and if the 

IMERS tax was low, it remains to be seen how much transportation costs would indeed rise. This also 

needs to be further researched. In sum, I think that the positive side-effects will outweigh the 

negative ones.  

Feasibility: In the aviation sector, levies similar to IATAL already exist at the domestic level. In 2006, 

France established a levy on flight tickets whose revenues (€200 million per year) are devoted to 

fight pandemics (Müller and Hepburn 2006: 24). A further benefit regarding institutional feasibility is 

that there are international bodies that are already legally permitted to collect these revenues. 

However, given that such international levies do not yet exist, it is uncertain which institutional 

difficulties surface when actually implementing them. Still, “while implementation and governance 

need further study, it is clear that feasible operational proposals for pricing international aviation and 

maritime emissions can be developed” (Brahmbhatt and Steer 2015: 140). I therefore judge 

institutional feasibility to be medium. 

In terms of political feasibility, LDCs have expressed their support for such a levy (Harmeling et al. 

2009: 28) and some developing countries’ opposition can be overcome by channelling funds back to 

them so that they do not have to bear net burdens. A study has also found that air travel passengers 

are willing to contribute on average €23/flight to offset CO2 emissions (Brouwer et al. 2008). Because 

the main motivation for offsetting is the recognition of responsibility for climate change damages 

300 “Indeed, the fact that the emergence of low-cost airlines in Europe has dramatically increased demand for 
air transport surely suggests that air travel for leisure is rather elastic” Müller and Hepburn (2006: 36). 
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(Brouwer et al. 2008: 310), the result might be similar if willingness to contribute to adaptation 

rather than mitigation finance was investigated. Unfortunately, however, many scholars think that 

schemes like IATAL/IMERS are unacceptable to many governments.301 Their pessimism results from 

governments’ deep scepticism towards international taxation in general, as well as fierce opposition 

to a taxation from both sectors. To make matters worse, ICAO and IMO represent platforms where 

those countries opposing regulation and the respective lobby groups can successfully join forces. The 

EU’s plan to integrate all flights using European airports into its ETS was fully dismissed by the ICAO 

in 2013, despite the EU’s willingness to make far-reaching concessions. In face of the massive 

opposition from China, Russia, India, Brazil and the US, a German energy expert referred to 

“disturbing results” and a “coalition of the unwilling” (Luhmann 2013).302 As long as some powerful 

countries (USA and Russia) see such levies as an attack on their national sovereignty (Targeted News 

Service 2012), while others (BRICS states) believe that their airlines and shipping companies should 

be exempted from any levy because this would violate core UNFCCC principles (Xinhua 2012), the 

instrument’s political feasibility is low.  

Assessment: 

1. Fairness: high  

2. Effectiveness  

a) amount: medium 

b) side-effects: positive  

3. Feasibility  

a) institutional: medium 

b) political will: low 

8.3.5 Taxing Financial Transactions: the 11-EU FTT 

In 1972, US economist James Tobin proposed a tax on all international foreign exchange transactions 

in order to reduce short term speculations on currency fluctuations. The tax gained prominence 

again in the wake of the 2008 global financial crisis, and has also been discussed in the literature on 

climate finance. When it turned out that resistance to its implementation will persist, interest died 

away. The tax was brought back in to the climate debate by a report on behalf of the French 

Presidency in advance of COP 21 in Paris (Canfin and Grandjean 2015). This report argued that the 

Financial Transaction Tax (FTT) proposed by the European Commission in the aftermath of the 

301  They refer to “[c]onsiderable political hurdles” to be overcome before the schemes “can seriously be 
considered” (Bapna and McGray 2008: 6–7) and “such international levies are still anathema to many national 
treasuries” (Müller 2015: 2; similarly Zenawi and Stoltenberg 2010: 23). 
302 The US and China even enacted laws prohibiting their airlines to purchase EU emission permits. The EU ETS 
now only covers emissions originating from intra-European flights (European Commission 2016b). 
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financial crisis should be used as an innovative instrument to generate climate finance. According to 

the EU Commission, all member states that wish to participate in the scheme would implement the 

FTT at the domestic level (Hemmelgarn et al. 2016). Originally, eleven countries further pursued the 

implementation of the FTT under the so called enhanced cooperation procedure, which aims at 

harmonising domestic tax legislation.303  

According to the European Commission’s proposal, the tax covers all financial transactions (purchase, 

sale or transfer) between financial institutions and relates to all types of financial instruments, with a 

few exemptions (2011: 6-7). The tax applies whenever at least one party to the transaction is in the 

territory of the FTT jurisdiction (European Commission 2011: 15).304 The tax does not apply to the 

financial transactions of households, small and medium enterprises, public sector borrowing, 

“conservative” pension funds, and several other entities (European Commission 2011: 4, 13). The 

exact tax rates are to be determined by each member state, but must not be lower than 0.01% for 

derivative contracts and not lower than 0.1% for all other transactions (European Commission 2011: 

19–20). While the European Commission estimate that “The revenues of the tax could be [€]57 [...] 

billion on a yearly basis in the whole EU” (2011: 11), Canfin and Granjean estimate that the 11-EU FTT 

would generate at least Euro 10.5 billion on an annual basis by 2020 (2015: 55).  

Fairness: The European Commission says that the FTT will have a progressive distributional effect: as 

wealthier people usually benefit more from services provided by the financial sector they will bear 

proportionally higher burdens (2011: 5). Private households not actively investing in financial 

markets via their bank would hardly be affected (European Commission 2011: 5). Similarly, Stephany 

Griffith-Jones and Avinash Persaud conclude that “the brunt  of  the  tax  will  not  be  paid  by  

ordinary  pensioners  and savers but hedge fund managers and investors” (2012: 17). To the extent 

possible, fund manager and investors will pass on costs to their clients. However, these will rather be 

wealthy than poor people since activity in the financial markets only makes sense when possessing 

freely available financial assets that are worth investing and since poor people rarely have such 

capital (Spratt and Ashford 2011: 23). Given that wealthier people are also usually responsible for 

higher GHG emissions, polluters are addressed indirectly. Still, the tax affects wealthy persons to very 

different degrees and does not discriminate according to present or past emissions levels. I therefore 

consider the fairness of the FTT to be medium.305  

303 Belgium, Greece, France and Italy have already implemented an FTT (Hemmelgarn et al. 2016). 
304 The design of the FTT is supposed to avoid the relocation of financial activity (in detail Canfin and Grandjean 
2015: 54–5; Hemmelgarn et al. 2016: 14–5). 
305 It might be argued that it is also unfair that duty-bearers outside the schemes’ jurisdiction do not pay 
anything. This is correct. However, this drawback does not pertain to the instrument as such, but rather to its 
limited implementation. The latter circumstance does not speak against adopting the instrument elsewhere or 
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Effectiveness: While the funding that could be generated according to above studies is considerable, 

it is unclear whether and how many revenues will be earmarked for adaptation finance. On the one 

hand, the EU have pledged considerable funds for the GCF that must somehow be raised, and the 

adaptation finance proposal comes from a major player in the EU: the French government. On the 

other hand, the main aim of the FTT is to contribute to budgetary consolidation of the participating 

member states (European Commission 2011: 11). Assuming that 10%-30% of total revenues are 

available for climate finance, this would generate €1-3 billion. Thus, the amount of funding to be 

generated is low, and also very uncertain at present. 

In terms of side-effects, the 11-EU is likely to have only small effects. The tax will barely affect non-

financial institutions (Schäfer 2015: v) and will neither enhance nor hinder mitigation action. The 

European Commission assumes a positive effect on (financial) markets but a reduction of the GDP of 

about 0.5% in the long run (2011: 4-5). This assumption is criticized by Griffith-Jones and Persaud 

who argue that the European Commission did not consider all relevant positive effects in their model 

and they conclude that the FTT could lead to an GDP increase of about 0.25% (2012: 16–7). Other 

studies find thatan FTT will reduce the trading volume but not the volatility of the financial markets 

(Hanke et al. 2010; Rieger 2014). Some also question that the tax would have any positive effect in 

the long run (Rogoff 2012). In face of such profound disagreement, it is hard to judge side-effects of 

this proposal. Due to the limited scope and tax level, I think that the overall effects will be small 

either way and therefore assume that side-effects will be largely neutral. 

Feasibility: While an FTT is unfeasible at the global level (as it has been steadfastly opposed by the 

USA since it was first proposed (Haites and Mwape 2015: 166)), the picture is different for a regional 

tax implemented by a ‘coalition of willing EU states’. Institutional feasibility is very high; the 

regulatory framework is in place, and only the final agreement of governments is lacking; however, 

this seems to be a problem. The date for the implementation has been postponed several times and 

as of August 2016 it is no longer clear that the EU-11 FTT will be implemented. Estonia has already 

pulled out in 2015, and the Belgian government is now discussing this step as well (Wishart 2016). 

While the slowdown of talks and persisting disagreement may not be the end of the tax, it is also 

unclear whether finance ministries will agree to use a part of the revenue for adaptation finance at 

all. I thus consider the political will to raise adaptation funding via the FTT to be medium (though 

with considerable uncertainty). 

against broadening its scope. The limited scope is therefore ignored in the assessment. Note that the same 
argument holds for all other regional schemes (border carbon cost levelling in the EU and the EU ETS). 
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Assessment:  

1. Fairness: medium 

2. Effectiveness  

a) amount: low 

b) side-effects: neutral (but especially controversial and uncertain) 

3. Feasibility  

a) institutional: very high 

b) political will: medium (but very difficult to estimate at the moment) 

8.3.6 Border Tax Adjustments: “Border Carbon Cost Levelling” 

Michael Grubb proposed “extending carbon-pricing systems to include a measure of carbon 

embodied in carbon-intensive imports, and returning the revenue raised at the border to support 

low-carbon development and/or adaptation in developing countries” (2011: 1051). Putting a price on 

carbon adds a cost factor that disadvantages producers in comparison to their competitors producing 

in regions without a carbon price. This disadvantage can be levelled by taxing imported goods 

accordingly. The instrument works equally for the carbon taxes discussed above and trading schemes 

discussed below. 

One obstacle to border taxes are international trade agreements. Such taxes can be compatible with 

WTO norms when they do not preferentially treat domestic products, which can be ensured, for 

instance, by “setting a fixed requirement for importers to purchase allowances equivalent to the best 

available technology” (Grubb 2011: 1051).306 This is easy for goods whose production mostly involves 

direct emissions (e.g. cement), but more challenging for goods with a considerable amount of 

indirect emissions. But Grubb considers these accounting problems to be solvable (2011: 1052). 

Border levelling measures are not just relevant regarding imports, but also for producers exporting to 

regions without (or lower) carbon prices. In order not to disadvantage exporters, they are 

reimbursed when their goods leave the country via the revenues generated by import levelling 

(Grubb 2011: 1053).  

To avoid complicated accounting issues, Grubb focuses on the cement and the steel sector that 

together account for a third of global industrial emissions and 12% of total emissions. Using the EU 

ETS as his model case, and assuming that EU cement and steel producers would have to pay €15-30/t 

CO2 for all their emissions, they would have to pay Euro 5-10 billion annually in domestic auctions.307 

In this scenario, the EU would receive about Euro 2.5-5 billion per year from border levelling (Grubb 

306 Rolf Weber offers a detailed analysis of the legal aspects (2015). He also notes that tax adjustments are less 
problematic when implemented as part of an ETS (Weber 2015: 416). 
307 Carbon prices in the EU ETS are presently around Euro 4.5/t CO2 (in July 2016, see www.eex.com).  
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2011: 1054). If the scheme comprises all OECD countries, total revenues would be Euro 15-30 billion 

per year and border levelling could raise around Euro 3.5 billion for cement and 5 billion US$ for 

steel, based on the same carbon price range (Grubb 2011: 1054).308  

Fairness: As with all carbon pricing tools, the proposal makes consumers of carbon-intensive 

products pay. If producers cannot pass on all additional costs to consumers, for instance because 

alternative product types become more attractive, they will shoulder part of the burden as well. 

Robin Eckersley argues that border carbon levelling measures are unfair because developed 

countries shirk their leadership role by implementing the instrument (2010: 381–3). Given that 

Grubb’s proposal is supposed to (i) raise funding for poor people in developing countries paid for by 

the citizens of developed countries, (ii) allow for stricter mitigation goals in developed countries and 

(iii) has marginal effects on developing countries’ economies (see below), this claim is unpersuasive. 

The drawback according to my fairness criterion is that border adjustments do not address past 

emissions and account for wealth only indirectly (to the extent that emissions and wealth are 

correlated). Another concern is the impact on poor EU citizens. But I suspect that higher prices for 

cement and steel do not noticeably impact commodity prices.309 In sum, fairness is high.   

Effectiveness: The instrument would generate modest but non-trivial revenues (Grubb 2011: 1054). 

Predictability is, again, uncertain as it depends on the carbon price, and this has varied considerably 

in the EU ETS, as well as on the proportion of revenues earmarked for adaptation finance. The 

amount of funding generated on a predictable basis is thus low. 

In terms of side-effects, border carbon cost levelling reduces carbon leakage and thus weakens a 

major obstacle towards more ambitious mitigation policies at the domestic level. Countries that 

introduced carbon prices have largely exempted emissions-intensive industries from pricing because 

they feared competitive disadvantages for these industries (and possible leakage as a consequence). 

With border adjustments they could remove some of these exemptions (Grubb 2011: 1053). Another 

advantage is that they improve the competitiveness of low-carbon and carbon-efficient products in 

countries with carbon prices. To the extent producers in countries without a carbon price export 

their goods to countries with a price they, too, face an incentive to become more carbon efficient. 

And a higher domestic carbon price provides treasuries with additional resources: “In cement […] for 

308 These numbers ignore possible export reimbursements. The “EU and OECD export virtually no cement” but 
the EU is a steel exporter, mostly to other OECD countries (Grubb 2011: 1054). Revenues would thus need 
downward adjustment. On the other hand, export tax adjustments are controversial, as they might not be in 
line with WTO rules (Weber 2015: 416).  
309 This probably changes when border adjustments are applied more broadly. In that case, the impact on the 
poor depends on the availability of social safety nets and on whether the ETS has a progressive or regressive 
distributional effect (see Sections 8.3.7). 

273 
 

                                                           



C. Baatz  Compensating Victims of Climate Change 
 

each euro paid for imports, EU countries would raise around ten times as much by being able to 

auction allowances to domestic cement producers as well, without fear of carbon leakage” (Grubb 

2011: 1055).  

Possible negative side-effects concern ‘indirect leakage’, as well as the burden on the poor in 

developing countries. Regarding leakage, the proposals would increase costs for industries using 

taxed products (here cement and steel), and might thus cause leakage in industries further 

downstream. Perthius thinks that e.g. European car manufacturers would shift their production to 

non-EU countries (2011: 113). I doubt that cement and steel are such significant cost factors for 

downstream industries that a moderate price increase would give them reason to relocate their 

production.310 Another form of indirect leakage might occur when production in countries with no or 

lower carbon prices is shifted from more carbon efficient production for exports to less carbon 

intensive productions for the domestic market (or other markets with no/low carbon prices). In a 

modelling study by Jakob et al., leakage increases when the EU introduces border tax adjustments for 

Chinese products due to this effect (Jakob et al. 2013; but cf. Böhringer et al. 2012). Poor people can 

be affected by higher commodity prices in developed countries or by reduced economic activity in 

developing countries. Here, too, more studies would be required to provide robust answers. 

According to Grubb, the economic impact on developing countries’ economies is negligibly small 

(2011: 1056).  

In sum, the net balance of side-effects is difficult to estimate given the scarce evidence. I think that 

allowing developed countries to implement more stringent mitigation policies and raise additional 

revenues outweighs the possibility of ‘indirect leakage’. If these revenues allow the EU (and other 

countries using the instrument) to transfer more resources to the international level, this would 

promote trust and enhance cooperation. Border adjustments are a non-ideal second-best instrument 

given that mitigation policies must be pursued unilaterally until international policies are in place 

(Roser and Tomlinson 2014: 244; Weber 2015: 409–11). Hence, I judge the side-effects to be positive. 

Feasibility: In general, the institutional feasibility is high because the administrative system largely 

exists. Most countries already have some border tax adjustments in place, e.g. to address differing 

value-added tax levels (see Neuhoff 2011: 195).311  

The political feasibility is more difficult to assess. Grubb’s proposals can be interpreted as a win-win-

situation for countries that have introduced or want to introduce carbon prices and those that 

310 Expenses relating to the car body are about 15% of total manufacturing costs (Anker 2013). 
311 Institutional feasibility might be reduced when sectors are included that pose accounting challenges.   
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benefit from adaptation finance. While the former can overcome the threat of industry migration 

and job losses, the latter obtain bitterly needed financial support. A further advantage from the point 

of view of developing countries is that most costs are borne by consumers in high-income countries. 

This is in line with China’s long-term position to adopt a more consumption-based approach (Grubb 

2011: 1055), and border adjustments might be more acceptable to developing countries if restricted 

to a narrow set of carbon-intensive commodities (Neuhoff 2011: 197). 

In all likelihood, opposition would come from consumers and/or producers of goods covered by 

carbon prices, depending on the elasticity of demand (Grubb 2011: 1055), and by high-income 

countries objecting to significant carbon pricing. The EU could increase acceptance among its citizens 

by lowering other highly visible taxes based on higher ETS revenues. It is difficult to assess how 

severe lobby pressure from other countries that are economically and/or politically important for the 

EU (USA, China, India, Turkey, Russia, Brazil etc.) will be. The EU’s attempt to include the aviation 

sector in its ETS is hardly encouraging in this respect (see Section 8.3.4). There is certainly a risk that 

border adjustments are viewed as protectionism (Perthuis 2011: 113; similarly Weber 2015: 411). 

Thus, there is wide agreement that such measures must be discussed and implemented through 

international cooperation (Hepburn and Stern 2008: 273; Neuhoff 2011: 197; Pearson 2011: 158; 

Roser and Tomlinson 2014: 241, 245). Perhaps, after the Paris agreement in which countries have 

explicitly stated the will to decarbonise their economies, moderately raising carbon prices for some 

sectors is no longer dismissed as a bizarre environmentalist’s pipedream. I consider political 

feasibility to be medium.  

Assessment: 

1. Fairness: high 

2. Effectiveness  

a) amount: low  

b) side-effects: positive (but difficult to estimate) 

3. Feasibility  

a) institutional: high   

b) political will: medium (but very difficult to estimate) 

8.3.7. Selling Emissions Allowances in Domestic Trading Schemes: the EU ETS 

If an ETS is established and the emissions allowances are (partially) auctioned, the revenues can be 

(partially) earmarked for adaptation finance.312 ETS already exist in the EU, Australia, New Zealand 

and South Korea, as well as some regional schemes in the US, Canada, China and Japan (IPCC 2014a: 

312 I assume that readers are familiar with the basic functioning of an ETS.   
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1163). I focus here on the EU ETS because it has existed for more than ten years and some early 

evaluations are already available.313  

The EU ETS was the first multinational carbon pricing mechanism and is robust insofar as no 

industrial actor covered by the scheme imagines returning to the status quo ante (Perthuis 2011: 

116–7). During the first trading phase (2005-2007) allowances costed as much as Euro 30/t CO2, but 

the price went down to almost zero by the end of the phase as firms reduced emissions more than 

expected and because too many allowances were handed out as a result of sustained lobbying 

(Caney and Hepburn 2011: 31230; Page 2011: 264). At present, prices are around €6/t CO2.314 During 

the third trading phase (2013-2020) total emissions allowances are scheduled to decrease by 1.74 % 

per year, which would amount to a 21% decrease of allowances in 2020 compared to 2005 

(Umweltbundesamt 2015). In the third phase, the scheme covers power generation, several industry 

sectors such as steel, cement, paper, chemicals, and intra-European flights, accounting in total for 

approximately 50% of CO2 and 40% of all GHG emissions from the EU. At the beginning of the third 

phase, 40% of the emissions certificates were auctioned and the rate is planned to further increase 

until 2020 (European Commission 2016a). Producers of electricity must already purchase all 

allowances – albeit with exemptions for countries that have a high portion of coal in their electricity 

mix (mostly in Eastern Europe) (European Parliament 2009: 76). Allowances free of charge are no 

longer grandfathered, but rather allocated based on a technology benchmark (European Commission 

2016c). 80% of emissions certificates for the manufacturing industry are allocated for free, due to 

fear of carbon leakage and job losses respectively (European Commission 2016a). 

In 2013, €3.6 billion were generated by auctioning certificates and “Member States reported using €3 

billion for climate-related purposes. Of this a minor part [15% and 0.5 billion respectively] was used 

for international climate finance” (Canfin and Grandjean 2015: 59). It is “likely that these systems will 

be an increasing source of revenue for governments” (Canfin and Grandjean 2015: 59). If around 25% 

of EU ETS revenues are earmarked for international climate finance, this could generate about Euro 

3.5 to 5 billion per year between now and 2030 (Canfin and Grandjean 2015: 59). 

Fairness: Who ultimately pays revenues strongly depends on the design of the ETS. In the EU, 

industries covered by the scheme price in additional costs, that are eventually born by the consumers 

of their products. The instrument is fair insofar as EU citizens, who are comparatively wealthy from a 

global perspective, pay to the extent that they consume certain carbon-intensive goods. This 

313 William Whitesell discusses different existing ETS in the USA (Whitesell 2011: 163–7) and Robert Stavins 
describes a comprehensive US ETS including an economic and political assessment (2009). He concludes that an 
ETS is the best and most likely approach in short to medium term to regulate GHG emissions in the US (Stavins 
2009: 220). 
314 As per November 3, 2016 (see: https://www.eex.com/).   
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assessment faces the objection that generating revenues via an ETS is not in line with the PPP 

(Brooks 2015: 423): the PPP only applies to emissions above one’s fair share, but an ETS avoids 

excessive emissions via the cap and, therefore, the PPP does not apply to emissions generated within 

the cap (Brooks 2015: 423). This observation is correct for an ideal ETS that limits emissions to a 

sustainable level. The real world ETS discussed here does not limit emissions to a person’s fair share, 

and as long as it does not the argument is invalid.  

But the fairness of generating revenues via the EU ETS is reduced because both wealth and past 

emissions levels are ignored. Worse, evidence suggests that less wealthy persons are 

disproportionally burdened compared to wealthier ones because allowances were allocated for free 

initially: 

the EU ETS has created large-scale wealth transfers from taxpayers to firms, who have reaped 

substantial windfall profits. Rather than support suppliers, customers, or employees, these windfalls 

have largely been retained by shareholders, who are wealthier than the average taxpayer. The 

consequence is that it seems almost certain that the EU ETS has been significantly regressive (Caney and 

Hepburn 2011: 27). 

Caney and Hepburn further argue that the scheme is likely to remain regressive until 2020, given that 

governments seem unable or unwilling to recycle auction revenues to (poorer) citizens (2011: 27). 

Does the regressive character also imply that the poor are burdened? Although that cannot be 

precluded, evidence from the USA suggests that effects on the poor are absorbed by social safety 

nets (Blonz et al. 2012). If so, the regressive character is most problematic for the (lower) middle-

class. ETS are in principle fair because the instrument makes polluters pay to the extent they 

consume carbon-intensive goods and the negative effects on the poorest EU citizens are usually 

compensated by social safety nets. But I consider the fairness to be only medium because of the 

unfair distribution of the burden among the group of duty-bearers.  

Effectiveness: The ETS would create large amounts of revenues if the EU sticks to its plan to auction 

an increasing number of allowances (European Parliament 2009: 74). At present, however, few 

revenues are generated for climate finance. In terms of side-effects, the scheme enhances mitigation 

but the effect is small under current conditions. In 2010, about 4% of global emissions were directly 

capped (Perthuis 2011: 117). The “environmental effectiveness has been compromised to a large 

extent by a structurally lenient allocation of permits that was driven by the necessity for institutional 

and political feasibility” (IPCC 2014a: Ch. 15, p. 1164). At the same time, this “lenient allocation” has 

avoided negative side-effects such as leakage or a general increase in commodity prices. 
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The main achievement of the EU ETS does not so much consist in the emission reductions achieved 

but rather in the establishment of (i) a blueprint that others can follow (Perthuis 2011: 117)315 and (ii) 

a robust framework that allows for substantial mitigation in the future. Given the urgent need to 

decarbonise, creating mechanisms for policy change in the future is highly valuable; and the EU ETS 

provides governments with the tool to make corresponding regulations.316 A further general benefit 

of trading schemes is that they facilitate emissions reduction at lower costs than carbon taxes or 

simple regulation. Besides all its shortcomings, the EU ETS is commonly credited for having achieved 

just that (Hintermann et al. 2016: 15).  

Auctioning more allowances would considerably raise the scheme’s effectiveness (Hepburn 2009b: 

379f; Neuhoff 2011: 81) and would generate more revenues that could be earmarked for adaptation 

finance. An open question is whether the European Commission, Parliament and member states are 

willing to earmark funding accordingly. If the EU sticks to its current policy plans, the ETS will become 

increasingly effective and raise more revenues over the coming years. Whether this will also increase 

undesirable side-effects depends on how revenues are recycled and on how carbon prices develop 

elsewhere. A possible means of limiting the undesirable effects originating from low carbon prices 

outside of the EU is the border carbon cost levelling discussed in Section 8.3.6. In sum, the EU ETS 

generates a low amount of adaptation finance but its side-effects are positive.317   

Feasibility: Given that the EU ETS including the earmarking of revenues for adaptation finance 

already exists, both institutional and political feasibility are very high.  

315 The EU ETS serves equally as a positive and negative example by demonstrating what works and which 
mistakes are to be avoided.  
316 Jonathan Aldred heavily objects to this claim. See below and Appendix 1. 
317 According to Aldred, ETS are beset with grave problems and have (very) negative side-effects. Among 
others, he argues that an ETS (i) commodifies goods that should not be commodified, (ii) prices goods that 
should not be monetized, (iii) reduces the motivation to reduce emissions, (iv) results in unfair burdens and (v) 
obstructs the transformation to a low carbon economy (2012; 2016). I disagree with each argument, or at least 
think that the effects of an ETS are not negative when compared with the status quo. (Aldred argues that an 
ETS is inferior to simple regulation, but even if so, an ETS can still be better than the status quo, i.e. have 
positive side-effects.) Even superficially addressing Aldred’s thoughtful arguments would take up too much 
space here. I thus relocate my rebuttal to the Appendix. 
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Assessment:  

1. Fairness: medium  

2. Effectiveness  

a) amount: low  

b) side-effects: positive 

3. Feasibility  

a) institutional: very high 

b) political will: very high    

8.3.8 Selling Emissions Allowances in an International Trading Scheme: the Norwegian 

Proposal 

Many developed countries initially agreed to reduce their GHG emissions during the first 

commitment period of the Kyoto protocol (2008-2012). For emissions in accordance with their 

reduction target they received so called ‘Assigned Amount Units’ (AAU) for free. This was supposed 

to allow a country that missed its goal to buy additional AAUs from other countries. For the second 

commitment period (that never materialized), the Government of Norway proposed to deduct a 

certain portion of AAUs from a country’s quota prior to their allocation to either be auctioned or sold 

at a fixed price by an international institution, and to earmark these revenues for climate finance 

(Whitesell and Vanamali 2009). 

Fairness: Funds would be paid for by countries that missed their agreed upon reduction targets. At 

the national level, this ensures that those countries who emit more than their fair Kyoto share 

provide adaptation finance. It does not imply, however, that the polluters and the wealthy actually 

pay. It is to be expected that governments purchase additional AAUs via their fiscal budget. As 

argued with respect to budgetary contributions (Section 8.3.1), who pays in the end depends on how 

taxes are raised in the respective countries. Since most developed countries have progressive tax 

systems, the wealthy will usually pay more. The instrument would not reflect present emission levels 

of the citizens as long as governments refrain from using the instruments disused above to raise 

funding for the purchase of additional AAUs. Still, selling AAUs ensures that the citizens of countries 

with high average per capita emissions provide the funding; and this is in contrast to budgetary 

contributions where countries pay as they see fit. In sum, the fairness of the instrument depends on 

the allocation of AAUs (some countries with high per capita emissions had no reduction target at all 

and others made very unambitious commitments) and on how governments raise funding to 

purchase AAUs. The fairness could thus be high, but might also be compromised to a ‘medium level’. 
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Effectiveness: Revenues generated by the instrument are very hard to predict. They crucially depend 

on the global cap, on how many permits are withheld from countries to be sold, and on the 

percentages earmarked for adaptation finance (similarly Zenawi and Stoltenberg 2010: 22; Van 

Drunen et al 2009: 26). Originally, the proposal was lauded for being able to generate a significant 

amount of funding  (US$2-70 billion) (Zenawi and Stoltenberg 2010: 22) and for being fair and 

comparatively feasible (Harmeling et al. 2009: 31–2). The last six years of climate negotiations 

suggest a rather different verdict, however (see feasibility). 

As in the case of the EU’s ETS, the instrument would increase costs for emitting GHG and hence 

increase incentives to mitigate. How strong these incentives are depend on the cap and on the 

allocation of AAUs. The same holds for the negative side-effects associated with rising carbon prices 

discussed above. Another potential negative side-effect is that a trade with AAUs risks a further ‘lock-

in’ of high-carbon technologies (Aldred 2016: 349). While developed countries have the wealth, 

knowledge and institutions to support the rapid adoption of low-carbon technologies, they can avoid 

or postpone the development and improvement of these technologies through purchasing further 

allowances from other countries or via offsetting mechanisms such as the CDM (see Section 8.3.2). 

While Aldred sees this as one of many reasons against using ETS, I agree with Axel Gosseries that this 

possibility calls for lowering the cap rather than prohibiting the trade (2015: 101). If allowances are 

sufficiently scarce, using already available low carbon technologies will be cheaper than buying many 

additional AAUs (see Appendix, and Baatz and Ott 2016). Moreover, if allowances are scarce there 

might be an insufficient number of allowances available in the market to continue with BAU. On the 

other hand, if there is an over-allocation of allowances, Aldred’s observation seems correct and, 

given the emissions reduction targets agreed at Kyoto (see Cramton et al. 2015: 52), it is most likely 

that allowances would not be sufficiently scarce.318  

In sum, small to large amounts of funding could be generated and total side-effects could be negative 

to positive, depending on the design of the scheme.  

Feasibility: The institutional framework was set up during Kyoto’s first commitment period; 

institutional feasibility is thus high. But political feasibility is not. Many major emitters refused to 

agree on meaningful and binding GHG reduction targets post-2012, and thereby made a second 

commitment period pointless. Given the current state of negotiations, it is highly questionable 

whether this will change any time soon. The Kyoto approach, in which countries believed to be most 

responsible for mitigation agree to international binding GHG reduction targets, repeatedly failed for 

318 A further problem that would need to be addressed is corruption. If the government and the firms of a 
country underreport emissions and then sell allowances to other countries, both benefit on the expense of 
honest agents (Nordhaus 2008: 160).  
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two decades. As discussed in Section 8.3.1, the Kyoto process failed precisely because it turned out 

that governments are unwilling to commit to meaningful quantity targets. The current alternative – 

‘pledge-and-review’ – only contains voluntary targets with no AAUs assigned.319 The low political will 

thus prevents the institutional framework taking effect.  

Assessment: 

1. Fairness: medium to high 

2. Effectiveness  

a) amount: low to high (strongly depends on the design) 

b) side-effects: negative to positive (ditto) 

3. Feasibility  

c) institutional: high  

d) political will: low 

8.3.9. Selling Emissions Allowances in a Global Trading Scheme: the Earth Atmospheric 

Trust  

The cornerstone of this proposal is a global ETS that is administered by an international trust. Peter 

Barnes et al. propose an Earth Atmospheric Trust (2009) based on Barnes’ proposal for a 

comprehensive ETS in the USA (2001).320 The global ETS is supposed to cover all(!) GHG emissions, 

and  emissions allowances are given to the trust which then sells them at auction (Barnes et al. 

2009). The proposal makes most sense as a so-called ‘upstream’ scheme, in which allowances must 

be purchased at the beginning of the consumption chain; that is to say, they must be purchased by 

firms that extract fossil fuels from the ground or that produce long-living GHG other than CO2 

(Whitesell 2011: 157).321 The additional carbon costs will be passed down the consumption chain. 

The trust determines the total amount of emission allowances with the goal of stabilising 

atmospheric GHG concentrations at 450 ppm (Barnes et al. 2009). All auction revenues are deposited 

in the trust and partially returned to all people as an annual per capita payment:  

319 Alternatively, AAUs could be allocated according to voluntary emissions reduction pledges. Given the low 
ambition of current pledges and their non-enforceable nature, it is very unlikely that countries are willing to 
buy AAUs from other countries (which are seen as economic competitors). They would rather leave the treaty 
or justify their overshoot, e.g. by referring to ‘special national circumstances’. 
320 Oliver Tickell’s “Kyoto2” proposal is very similar but does not entail returning part of the revenues to all 
people in form of an annual income (2008). 
321 The authors do not say how to include emissions from land use and land use change. For such a proposal see 
de Perthuis (2011). Tickell argues against including these emissions into the market mechanism due to 
accounting problems. Instead he proposes financing programmes that reduce GHG emissions associated with 
land use (2008: 12, 187-193). 
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At the current annual rate of global emissions of 45 gigatons CO2 equivalent and an auction price of $20 

to $80 per ton, the Trust’s total annual revenues would be $0.9 to $3.6 trillion. If half the revenues were 

returned equally to all 6.3 billion people, payment would amount to $71 to $285 per capita per year 

(Barnes et al. 2009: 724).  

The remainder of the revenues could be used to support mitigation, research and development of 

new technologies and adaptation.322 

Fairness: The more GHG people emit, and the more GHG contained in the goods and services they 

consume, the more they contribute to adaptation finance. In addition, the instrument is highly 

progressive because the annual payments matter much more to the poor than to the rich. 

Ultimately, the scheme would transfer large amounts of resources from wealthy and from polluting 

persons to those who are poor and who are harmed or threatened by climate change. This is very 

much in line with who ought to compensate climate change victims. But note the following caveat: 

being serious about limiting GHG concentrations to 450 ppm, or even to 500 ppm, would require 

radical emissions cuts. Given the comprehensive scope of the scheme (in terms of both countries and 

sectors covered) carbon prices would rise considerably and they would do so everywhere. In order to 

avoid having high carbon prices consume large parts of the annual per capita payments, a lot of care 

would be needed when reducing the cap.323 If this danger is avoided and the progressive character 

maintained via wealth transfers, the instrument’s fairness is high for it makes the right agents pay. 

Then, the only drawback in terms of fairness is that the instrument does not address past emissions.   

Effectiveness: If the scheme generates more than a trillion US$ in revenues, earmarking 100 million 

for adaptation finance seems unproblematic. Moreover, it would tackle the climate change problem 

more directly than any other proposal and would simultaneously tackle the current obscene levels of 

global inequality. In this ideal form, the proposal would therefore be highly effective. It would, 

however, face substantial real-world problems. For example, Aldred discusses several monitoring and 

enforcement problems associated with ETS (2016: 1060-161) that will be aggravated considerably if 

the instrument is used outside the domestic context, where authorities have much less oversight (or 

none at all). The problems can be partially reduced if global authorities are established that have 

sufficient monitoring and enforcement abilities. Needless to say, the transfer of substantial power to 

the global level and the abandonment of absolute state sovereignty is very controversial, and 

debating its merits is beyond the scope of this assessment (but see e.g. Caney 2006c; Pogge 2008; 

Held 2010). This is simply to point out that a more cosmopolitan world order is a prerequisite for the 

322 The authors do not mention adaptation but I imagine they are sympathetic to also using the revenues in this 
way.  
323 This illustrates the conflict of interest between present carbon users and future climate change victims.  
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effectiveness of a global upstream ETS. Assuming that such a world order can be just, I do not rule 

out the possibility that the scheme has positive side-effects overall. In sum, then, the amount that 

could be generated is high while side-effects could be negative, neutral or positive depending on the 

design and institutional context.  

Feasibility: As indicated above, the institutional framework to implement the instrument in a 

reasonable way is completely lacking. Moreover, no government shows interest in transferring 

power to the international or global level. In contrast, where such transfers have taken place in the 

past, e.g. at the EU level, these are increasingly contested and there are growing demands to reverse 

them. Elsewhere, governments have increased their non-cooperative behaviour. Under these 

conditions, a global ETS is almost totally unfeasible in terms of both institutions and political will.  

Assessment:  

1. Fairness: high 

2. Effectiveness  

a) amount: very high 

b) side-effects: very negative to very positive (depending on design and institutional 

context) 

3. Feasibility  

c) institutional: very low 

d) political will: very low 

  

283 
 



Table 1: Assessment of instruments to generate compensatory funding

a All estimates are rough and indicate the range provided in the literature.  
b There are no specific limits to how much (or how little) funding governments can provide via their budgets. 
c I assume that around 10-30% of total revenues (US$ 11 billion) could be used for adaptation finance. 
d The calculation is based on numbers from 2006-2011. 

No. Instrument Specific Proposal Expected Revenuesa 
[US$/year]  

Fairness Effectiveness 
a) Amount
b) Side-Effects

Feasibility 
a) Institutional
b) Political Will

I. Contributions from 
domestic budgets 

 “Pledge & Review” N/Ab low to 
medium 

a) low to medium
b) negative

a) very high
b) high

Levies and Taxes 
II. Levies on emissions 

reductions 
The CDM Adaptation 
Levy 

< 5 million (present) - 20 
billion (in 2040, 
theoretically) 

high a) very low to medium
b) negative

a) very high
b) very high

III. International carbon taxes 
collected at the domestic 
level 

Swiss Proposal 10 - 17 billion (in 2020 
and 2010 respectively) 

medium a) medium
b) positive

a) high
b) low

IV. International carbon taxes 
collected at the 
international level 

IATAL and IMERS 6 - 19 billion (in 2020) high a) medium
b) positive

a) medium
b) low

V. Financial transaction taxes 11-EU FTT 1-3 billion (in 2020)c medium a) low
b) neutral

a) very high
b) medium

VI. Border tax adjustments “Border carbon cost 
levelling” 

2.5 - 5 billiond high a) low
b) positive

a) high
b) medium

Auctioning of  
emission permits 

VII. Selling emissions 
allowances in domestic 
Trading Schemes 

EU ETS 0.5 (present) - 5 billion 
(in 2030) 

medium a) low
b) positive

a) very high
b) very high

VIII. Selling emissions 
allowances in an inter-
national trading scheme 

Norwegian Proposal 2 - 70 billion (post 2012) medium to 
high 

a) low to high
b) negative to positive

a) high
b) low

IX. Selling emission 
allowances in a global 
trading scheme 

“Earth Atmospheric 
Trust” 

> 100 billion (post 2020) high a) very high
b) very negative to very
positive 

a) very low
b) very low
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8.4 Concluding Assessment 
I now summarise the findings of Chapter 8 and thereby offer a concluding assessments of the 

instruments discussed above abd summarised in Table 1. Sections 8.1 and 8.2 introduced, explained 

and justified the assessment criteria. Since the criteria were used throughout Section 8.3, here I 

simply repeat some of the specifications offered in Section 8.2.4. The three criteria categories are 

incomparable and cannot be offset against each other. I employ a scalar understanding of the criteria 

with the following ratings: very low, low, medium, high, and very high. Ideally, an instrument should 

score well on each of the five (sub-)criteria in order to be fair, effective and feasible. The fact that the 

criteria are related does not undermine the separate analysis of these incomparable dimensions. It 

simply means that interdependencies have to be considered appropriately. Further possible criteria 

discussed in the literature (measurable, reportable and verifiable (MRV), transaction costs, effects on 

competition, economic feasibility) are either unconvincing or contained in the above criteria.  

One general result from the assessment is that most instruments do not address past emissions. An 

exception are contributions from domestic budgets for these can be based on a formula that takes 

past emissions into account.324 This ‘formulaic approach’ is not feasible, however (see Section 8.3.1). 

In addition, the approach would not target ‘past polluters’ directly. Whether these ultimately pay 

would depend on how governments allocate burdens domestically. Given that funds will probably be 

provided via the general tax base, ‘past polluters’ might be addressed indirectly insofar as more 

wealthy persons usually pay more taxes and usually consumed higher emissions over the last few 

decades. Although I have not investigated all possible instruments, this suggests that there is no 

realistic way to directly target past emissions at present. This is a drawback that all somewhat 

feasible instruments share, and so does not help in discriminating among them.  

Another general result is the low feasibility in terms of political will of most instruments. All 

reasonable proposals seem hardly feasible at present (border carbon price levelling being a possible 

exception). Where the feasibility is higher, this is because the instruments already exist. 

Unfortunately, existing instruments tend not to be very fair or effective. That is why they need to be 

replaced or supplemented. The reasonable alternatives, however, are blocked by a “coalition of the 

unwilling”, as lamented by Luhmann with respect to regulating emissions from the aviation sector 

(see Section 8.3.4). Too many key players in international climate negotiations oppose any form of 

taxation at the international level on the one hand, but on the other also oppose transferring 

significant domestic funds to the international level (the ‘domestic revenues problem’). As long as 

324 Past emissions could also be accounted for by the ‘Norwegian Proposal’ (Section 8.3.8) by determining the 
amount of AAUs withheld from countries via a respective formula. The proposal does not envision this. 
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this does not change, funding pledges will remain low. In the general conclusion (Chapter 10) I will 

point to reasons why this might change in the future.  

Focusing on the present in this concluding assessment, the generally low political feasibility may be 

interpreted as a general unwillingness of wealthy / high emitting countries and their citizens to 

provide meaningful amounts of climate finance (see e.g. Oberthür and Groen 2014). At a closer look, 

this might turn out to be false. A recent study finds that US and German citizens support significant 

funding from their country as long as similarly placed countries contribute roughly the same amounts 

(Gampfer et al. 2014). Acceptance of such burdens further increases if resources are used effectively 

by recipient countries, if decisions on funding allocations are made jointly by recipients and 

‘donors’325, and if funds are used for both mitigation and adaptation (Gampfer et al. 2014). Under 

these conditions, both US and German study participants agreed that their country should contribute 

10% of total funding (US$100 billion). Compared to the other factors, the perceived fairness of the 

burden sharing has by far the largest effect on acceptability, with free-riding by other industrialized 

countries leading to a drop in support (Gampfer et al. 2014: 122). “This suggests that citizens are 

likely to support a substantial share of their country in total North-South climate funding, as long as it 

is not overwhelmingly large compared to other country’s contributions” (Gampfer et al. 2014: 122).  

If these findings are largely correct and also hold for other countries, there is a mismatch between 

what governments and it citizens are willing to agree upon. I do not think that governments are 

ignorant of their citizens’ attitudes but rather that representing their citizens’ interests and values is 

not the top priority of these governments. Or governments simply use citizens’ alleged attitudes as a 

pretext for inaction, where in fact the real interests protected by such inaction are much more 

particular. Be that as it may, the fact that citizens do not object to climate finance in principle is at 

least one reason for optimism. In addition, it shows that fairly sharing the adaptation finance burden 

among duty-bearers also matters in terms of political feasibility.  

In addition to contributions from governments’ fiscal budgets, I discussed carbon taxes and ETS, 

operating at different levels and in different sectors, as a means to generate compensatory funding. 

There is a large debate on whether taxes or trading schemes are favourable in the climate change 

context. I quickly highlight some key findings to put the above assessment into context. Based on 

seminal work by Martin Weitzman (1974), economists have often argued that, given the uncertainty 

regarding future mitigation costs, a tax is the preferred instrument in order to avoid imposing high 

costs on the economy (Neuhoff 2011: 104; IPCC 2014a: Ch. 15 p. 1167). A further advantage of a 

carbon tax is that it is simple, transparent and can be easily implemented, as argued above. However, 

325 A less value laden term such as ‘giver’ would be more appropriate. 

286 
 

                                                           



C. Baatz  Compensating Victims of Climate Change 

the amount of future GHG emissions is more uncertain with a tax, and this is problematic when the 

costs of damage increase disproportionally with further emissions, e.g. when the crossing of one or 

more tipping points will cause wide-spread harm. Since an ETS limits the total GHG output, it is 

better able to avoid high emissions pathways and their associated risks (Whitesell 2011: 186). 

Given all the scientific, economic and political uncertainties that surround climate-related costs, 

Nordhaus – who originally favoured taxes– recently argued that both instruments are equally worth 

adopting because both raise the price for GHG emissions: “Either one is so far superior to other 

approaches that we must focus on the major goal – raising GHG prices – and not let the differences 

be obstacles to effective policies” (Nordhaus 2013: 241). A further important aspect is that the 

effectiveness of the instrument to a large extent depends on its implementation (Neuhoff 2011: 

157). A well designed tax is much more desirable than a poor ETS and vice versa. The choice of 

instrument thus also depends on the institutional and political context, and one should probably 

favour the instrument that has the higher likelihood of being implemented effectively. Though 

evidence does not suggests that ETS have been implemented effectively, their implementation has 

proved feasible in many countries while carbon taxes has not.  

Consequently, a simple advantage of emissions trading is that several schemes already exist and can 

be linked with each other over time (Whitesell 2011: 222). A lot of energy and commitment has been 

invested in ETS, it “has hard-won momentum and a degree of institutional lock-in” (Hepburn 2009a: 

382). During the process of implementation and further improvement policy makers have learned 

significant lessons, and switching to taxes now would impose considerable costs that should not be 

underestimated (Hepburn 2009a: 382). The credibility and reliability of a political framework and 

associated policy goals is very important, especially for those making the investment decisions 

relevant for low-carbon development (Neuhoff 2011: 115). This strongly speaks in favour of using 

existing ETS to generate funding for adaptation (and to mitigate GHG emissions) and to improve, 

extend and link the schemes over time. 

This is in line with my findings in Section 8.3. The EU ETS and border carbon cost levelling instruments 

score best – or least badly – in this assessment. They are pareto-superior to all instruments with 

better than low feasibility, and they are the only instruments that yield ‘medium’ or higher on each 

criterion and positive side-effects, with the exception of the low amount of funding that they raise. 

This drawback is to be expected, insofar as I discussed the instruments in the limited European 

context and implementation elsewhere would obviously increase revenues (see Section 8.2.4). In all 

likelihood it will not, however, provide adaptation finance in the order of USD 100 billion, nor will the 

combination with all other feasible instrument (budgetary contributions and the Adaptation Levy) 
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reach this amount. Hence, the third general result of the assessment is that the funding raised will be 

inadequate.326  

Returning to the choice of instruments, domestic ETS and border tax adjustments not only seem 

somewhat fair, effective and feasible, but are also more promising in combination. Implementing 

border adjustments can increase the effectiveness and feasibility of an ETS because it dampens fears 

of reduced competitiveness, and thus allows for a more stringent emissions cap and auctioning more 

allowances. The additional revenues make it possible to provide more adaptation finance and to 

counter the undesirable side-effects, while a lower cap makes it possible to demonstrate the 

leadership that developing countries, civil society and academics all too often demand from the 

developed world. I think that these benefits outweigh the possible drawback of an increase in 

emissions in other regions: “If industrialized countries are keen to price carbon properly, and if 

developing countries are serious about a more consumption-oriented approach, then it makes sense 

that border levelling and the use of associated revenues should be on the table of international 

negotiations” (Grubb 2011: 1056).327   

Many argue that a global carbon price is an efficient means to curb GHG emissions (e.g. Nordhaus 

2013; MacKay et al. 2015). However, the introduction of a uniform global carbon price faces 

substantial political challenges and would negatively affect the global poor.328 It is unrealistic that a 

uniform price will emerge in the foreseeable future, leaving us with a patchwork of varying prices 

and many regions without a carbon price at all. Grubb’s proposal fits the ‘carbon price patchwork 

reality’, being a measure that both reduces the negative effects of this patchwork and raises 

adaptation finance. This combination of features makes it attractive.  

A further general benefit of all the instruments which introduce or increase carbon prices is that they 

reduce the worth of assets based on high GHG emissions levels, most notably of those based on fossil 

fuels (IPCC 2014a: Ch.3, 237). The lower value of these assets will make associated businesses less 

interesting for investors, and may reduce the economic power of the companies as well as the 

political influence of their owners. This would facilitate the move towards low-carbon economies 

(WBGU 2011: 190–1), and represents another advantage of these instruments. A fourth general 

result of the above assessment is therefore that instruments increasing the carbon price (carbon 

taxes, ETS and border adjustments) are much more desirable than the instruments used at present 

(budgetary contributions and the Adaptation Levy).    

326 I discuss further implications in Chapter 10.   
327 And it remains to be seen whether such ‘indirect leakage’ occurs, and how large it will be (see Section 8.3.6). 
328 These effects can, in principle, be countered, but doing so would be very complicated and probably would, 
again, lack political support. 
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But, given the low amounts of funding generated via ETS now, and as long as no significant funds are 

created via more suitable instruments, I think that governments should continue to provide funding 

via their budgets. Pickering et al.’s “pledge-and-review” proposal is a reasonable first step to improve 

the current ad hoc system, despite the instrument’s remaining drawbacks.329 It remains to be seen 

whether the CDM Adaptation Levy will make any meaningful contributions, though with a 

substantially reformed CDM it could constitute another reasonable source of funding. If an EU FTT 

was actually implemented, partially earmarking these revenues is also reasonable, according to my 

analysis. Existing ETS should be improved by auctioning a larger proportion of allowances, by 

adopting longer trading periods to increase predictability and by introducing minimum and maximum 

emissions allowance prices (Hepburn 2009a: 382–3).330  

Pursuing one goal (here: generating adaptation finance) with different instruments violates the so 

called ‘Tinbergen Rule’ (1952), according to which “consistent economic policy requires that the 

number of instruments equals the number of targets. Otherwise, targets are incompatible or 

instruments alternative” (Van Drunen et al 2009: 15). However, inconsistencies caused by the four 

instruments mentioned above seems manageable and not to outweigh their desirable effects. Apart 

from generating more funding, using different instruments spreads the risk of one instrument not 

delivering results, and can also create synergies as argued with regard to ETS and border adjustments 

(Romani and Stern 2015: 122). In the particular case of adaptation finance, generating all revenues 

using only one instrument is likely to generate very negative side effects.331  

In summary, even this rough assessment yields several general findings which I consider to be robust. 

First, most instruments do not account for past emissions, and those that do are currently unfeasible 

at present; they also target past emitters only indirectly (via their present wealth). Second, most 

instruments have a low feasibility in terms of political will. Third, the funding that will be raised by 

any one of these instruments is highly inadequate in all likelihood. And, fourth, instruments which 

increase carbon prices are much more desirable than the instruments used at present. Finally, if my 

assessment is by and large correct and if it can be corroborated by more detailed investigations, ETS 

329 But I am unconvinced by their suggestion of combining budgetary contributions with border tax 
adjustments. Since budgetary contributions do not raise the price for carbon, border adjustments could not be 
justified with reference to different carbon prices and instead must be implemented as a kind of punitive tariff 
– and this would in turn throw up the legal and political issues that border carbon cost leveling tries to steer 
clear of. 
330 Implementing so-called ‘price floors’ and ‘ceilings’ is supposed to limit price volatility and to prevent 
efficiency losses (IPCC 2014a: 1167). In that case, the scheme contains a price element (associated with a tax) 
and a quantity element (associated with an ETS). So-called hybrid instruments avoid the major drawbacks of 
taxes and ETSs respectively while maintaining their virtues. They are more efficient under uncertainty (IPCC 
2014a: 240) and endorsed by many influential climate economists (Pizer 1997; Hepburn 2009a; Nordhaus 2013: 
241). 
331 I am indebted to David Morrow for suggesting this further aspect. 
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plus border tax adjustments are the instruments that should be pursued (and improved) by political 

decision makers.  

In light of these findings, future research should investigate border tax adjustment as well as Grubb’s 

specific proposal for border carbon cost leveling in more detail. Expert judgments on this instrument 

vary considerably and the possible effects of the instrument seem comparatively uncertain.  Another 

specific aspect that warrants more research are the possible side effects of taxing marine fuels and 

how negative effects can best be avoided via prudent instrument design. If the finding that carbon 

taxes collected at the international (e.g. IATAL and IMERS) and at the national level (e.g. the Swiss 

Proposal) are comparatively fair and effective but hardly feasible is indeed correct, another strand of 

research should investigate how the present low (political) feasibility of these instruments can be 

increased. For example, does this call for more campaigning, for the inclusion of these topics in 

(higher) education courses, or rather for civil disobedience? Under what circumstances could more 

radical forms of resistance be justified (Caney 2015), and what would be the probable effectiveness 

of such strategies?  
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9. Distributing Compensatory Funding 

9.1 Introduction 

Climate and adaptation finance is often divided in three stages: raising, governing and allocating the 

funding (Khan and Roberts 2013: 179). How funding should be raised has been discussed at some 

length in Chapter 8. Regarding governance, it is hard to dispute that funds should be governed by a 

legitimate, transparent and accountable organization. Due to the global nature of the compensatory 

mechanism and cosmopolitan justice theory adopted here, governance would ideally involve 

legitimate representatives of all present persons. Less ideal but more realistic, a compensatory fund 

that administers the funding should be established within the UNFCCC framework, e.g. under the 

authority of the COP. Many funds already exist inside and outside the UNFCCC (Gomez-Echeverri 

2013: 641). The fund supposed to channel the bulk of mitigation and adaption finance is the GCF.  

A normative analysis of the governance structure of compensatory funding, and of the GCF in 

particular, is highly desirable. Chapter 9 will nevertheless only deal with the distribution of funding. 

While there already is considerable analysis of the governance of climate and adaptation finance,332 

how to distribute compensatory funding has received much less attention. Moreover, the latter issue 

throws up rather fundamental questions that are particularly pressing. First, due to the difficulties of 

linking harmful outcomes with (anthropogenic) climate change, it is unclear whose human rights are 

threatened or harmed by climate change and, by implication, who is entitled to compensatory 

funding. Second, (roughly) knowing the entitlement-bearers is insufficient to allocate funding in a just 

way because the sum of their compensatory entitlements will far exceed available funding. Thus, in 

order to distribute available funding in a just ways it must be determined how to prioritize funding 

among the group of entitlement-bearers. Since both aspects are very important for any 

compensatory mechanism in the climate change context and have not been addressed so far, 

Chapter 9 focuses on them. 

Skipping the governance of compensatory funding also ignores the question of how to deal with the 

overlap between adaptation and development funding (Klein 2008: 44). Since both kinds of funding 

often support the same or similar activities (see Section 7.2) it has been suggested to merge both 

funding sources at the point of fund delivery, e.g. at the national level (Khan and Roberts 2013: 184; 

Fankhauser and Burton 2011: 1046; also see Ayers and Huq 2009). However, whether and when 

different funding streams should be merged also depends on how adaptation finance is delivered. 

332 For example, see Ballesteros (2010), Müller et al. (2010) and Schalatek (2012) for a general analysis of the 
governance and administration of international climate finance, Grasso (2010b) for a specific focus on 
adaptation finance, Harmeling (2009) and Horstmann and Abeysinghe (2011) for an early analysis of the 
Adaptation Fund (AF) as well as Abbott and Gartner (2011) and Vanderheiden (2015) for an analysis of the GCF.  
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The integration of adaptation finance into development funding would have to be realized differently 

when the former is given to national agencies compared to an allocation via a project approval 

process (see Section 9.4), for example. Therefore, it makes more sense to discuss how to deal with 

the overlap of both types of funding after having formed a reasonably clear idea of who should 

benefit from adaptation funding and how it could be distributed among entitlement-bearers. In 

consequence, the overlap between adaptation and development funding is another issue that I 

postpone.  

The identification of specific entitlement-bearers probably is the most general problem regarding the 

distribution of compensatory funding and is dealt with in Section 9.2. The problem results from the 

difficulty to attribute events and impacts to climate change and to attribute harm to climate-related 

events and impacts. Section 9.2.1 addresses the first attribution problem by establishing that the 

compensatory mechanism can be narrow or broad depending on the degree of certainty with which 

the events and impacts covered by the mechanism are linked to climate change. It then discusses 

how broad or narrow the mechanism’s coverage should be. Consecutively, Section 9.2.1 addresses 

the second attribution problem. I first point out that the problem is fully avoided by ex ante 

compensation and index-based micro-insurance schemes and then discuss how it can be tackled in 

case of the remaining measures (conventional insurance). Having clarified who is entitled to the 

benefits of the mechanism, Section 9.3 investigates criteria that could allow for a justified and 

transparent prioritisation of funding entitlements. I discuss vulnerability (Section 9.3.1), cost-

effectiveness (9.3.2) and democracy (9.3.3). While the first two criteria are frequently endorsed in 

the literature on adaptation finance, the third criterion is not and therefore justified in slightly more 

detail. However, the main difficulty of the three criteria, especially in case of vulnerability and cost-

effectiveness, is their operationalisation and substantial space of Section 9.3 is devoted to this 

aspect. Section 9.4 summarises the findings and clarifies the role the criteria can play in the 

distribution of funding by sketching the contours of a possible allocation procedure. 

9.2 Specifying the Entitlement-Bearers of Compensatory Funding 
In Chapter 5, the question arose whose human rights are threatened or undermined by climate – in 

short: who is threatened and harmed by climate change – and thus entitled to compensation. 

Establishing a causal relationship between climate change and harmful outcomes requires 

overcoming two attribution problems: first, determining whether (potentially) harmful events or 

impacts are the result of climate change and, second, establishing whether harm is caused by 

climate-related event or impacts. The debate on detection and attribution touched upon in Section 

5.2.2 reveals that anthropogenic GHG emission will seldom be identified as ‘the cause’ of harm. 

Rather, they make harmful events more likely to occur and the harmful event is one factor among 
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several that causes a harmful outcome. In consequence, it is unclear whose human rights are 

threatened or violated by climate change and thus who is entitled to the benefits from adaptation.  

The following discusses both attribution problems consecutively. For reasons of simplicity, I will refer 

to Attribution Problem 1 (attributing events and impacts to climate change) and to Attribution 

Problem 2 (attributing harm to a climate-related events and impacts). Based on Section 5.4, Chapter 

6 and Chapter 7, I propose different ways how the inevitable fuzziness of the group of entitlement-

bearers can be dealt with in a reasonable manner.  

Beforehand, a terminological clarification is in order though. The following refers to climate-related 

extreme events and impacts. Extreme events, such as heat waves, droughts, floods, cyclones and 

wildfires, have a rather direct negative impact on human rights. But climate change also impacts on 

non-human systems (Field et al. 2014: 39). For example, warmer temperatures causes glacial melt in 

one region and an increase in the distribution area of malaria transmitting mosquitoes in another. 

Ultimately, these impacts can also threaten and undermine the exercise of human rights. Regarding 

the imposition of threats and harms that call for compensation, climate-related events (that impact 

on human-systems) and climatic impacts on non-human systems are relevant because both can 

affect human rights. 

9.2.1 The Compensatory Mechanism’s Coverage: Addressing Attribution Problem 1 

A natural starting point for the discussion of who ought to receive compensation is to say that a 

climate change compensatory mechanism should cover all those events and impacts that are related 

to climate change. As the brief discussion of attribution research in Chapter 5 highlighted, 

establishing such a relation is often complicated and sometimes impossible. In general, the coverage 

of the compensatory mechanisms can be narrow by focussing on events and impacts reliably 

attributable to anthropogenic climate change or it can be broad by focusing on all events and impact 

associated with climate variability (similarly Burton et al. 2006: 19). Section 9.2.1 aims at 

investigating how narrow or broad the mechanism’s coverage should be.  

In principle, the choice between a narrow and a broad coverage holds for all types of events and 

impacts. In the following, however, I will focus on extreme events. Their discussion is particularly apt 

for illustrating the mechanism’s coverage because attributing extreme events to (anthropogenic) 

climate change is especially difficult and a number of different options in terms of narrower or wider 

coverage exist. Given that threats and harm resulting from extreme events can be confronted by ex 

ante and ex post measures, the following discussion is relevant for both types. Also note that this 

sub-section is written as if Attribution Problem 2 (i.e. what part of the harm is attributable to climate 

change) does not exist because it is separately addressed in Section 9.2.2. 
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I. 

In order to illustrate the different possibilities regarding the coverage of the compensatory 

mechanism, consider the following examples related to extreme events (Figure 7). The focus of the 

mechanism is narrow if it only covers events that can be attributed to anthropogenic climate change. 

Many empirical studies have established a link between changes in physical systems (such as a 

reduction in arctic sea ice, precipitation changes and increased atmospheric moisture content) and 

human influences (Stott et al. 2010). Although these changes are not themselves harmful, they 

rather cause events or impacts that are harmful. It has also been possible to link observed impacts in 

natural and human systems to climate change, mostly to warming and shifts in precipitation patterns 

(Cramer et al. 2014). That being said, “[r]elatively few robust attribution studies and meta-analyses 

have linked impacts in physical and biological systems to anthropogenic climate change” (Field et al. 

2014: 40, emphasis added; see also Huggel et al. 2015: 456). As a consequence, the mechanism 

would cover only very few cases according to this narrow focus. Given that natural external forcings 

and internal climate variability are likely to have contributed very little to the observed global 

warming of approximately 0.6°C between 1951 and 2010,333 a reasonable alternative to this 

constricted approach is that the mechanism covers all events that can be attributed to climate 

change.  

The focus is further broadened if the mechanism covers all types of events for which a change in 

frequency and/or intensity, i.e. a trend in climatic parameters, is detected and attributed to human 

influence. Then, it would not be necessary to connect each specific event with climate change. Since 

these trends are usually established for specific regions, e.g. droughts in the Mediterranean area, the 

mechanism would cover type of event X in region Y.334 Alternatively, one can abandon the 

requirement to attribute detected trends to human influence and, moreover, one can be more or 

less demanding regarding the confidence level of the detected trends. For the sake of illustration 

suppose that, based on observation, physical reasoning and model results, scientists suspect that a 

certain type of extreme event is occurring more often and that this trend will increase in the future; 

333 As Bindoff et al. observe “GHGs contributed a global mean surface warming likely to be between 0.5°C and 
1.3°C over the period 1951–2010, with the contributions from other anthropogenic forcings likely to be 
between -0.6°C and 0.1°C, from natural forcings likely to be between -0.1°C and 0.1°C, and from internal 
variability likely to be between -0.1°C and 0.1°C” (2014: 869). According to the IPCC, “[c]liamte change may be 
due to natural internal processes or external forcings such as modulations of the solar cycles, volcanic 
eruptions, and persistent anthropogenic changes in the composition of the atmosphere or in land use” (Field et 
al. 2014: 39). 
334 Here, too, the devil is in the details, however. While researchers found an increase in flood risk in England 
and Wales caused by increased autumn precipitation, another research group showed that, over the year, this 
increase of risk is largely compensated for by a decrease in risk of snow melt-induced spring flooding (Bindoff 
et al. 2014: 915–6). 
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yet they cannot detect any statistically significant trend at present. Then, political decision-makers 

might nevertheless choose to extend coverage to this type of event, e.g. because many people are 

highly vulnerable to it. For example, decision-makers could agree on covering drought in the Sahel 

region but to exclude tropical cyclones. The justification could be that, although neither 

phenomenon can be attributed to anthropogenic climate change with high likelihood, models show 

that the Sahel region will get dryer in future but the influence of climate change on cyclones is highly 

disputed among scientists.335 

A much simpler and even broader option is to include all climate- and weather-related extreme 

events, whether or not they are believed to be linked to climate change. One could also argue that, 

since humans have profoundly influenced the climate system by itself, there is no such a thing as a 

purely natural climate and weather event anymore (Hulme 2014: 504).336 The broadest approach 

covers all extreme events, including those obviously unrelated to climate change, e.g. tsunamis.   

Figure 7: Coverage of the compensatory mechanism using the example of extreme  
events 

 

On the left, the mechanism narrowly focuses on events that can be attributed to (anthropogenic) 

climate change. It is isolationist insofar as it is only concerned with climate-related harm. On the 

335 Droughts are mainly caused by precipitation changes, but are also affected by other climate variables 
including temperature, wind speed and solar radiation as well as by non-atmospheric conditions (such as soil 
moisture) (Bindoff et al. 2014: 913). Due to this complexity, there is “low confidence in detection and 
attribution of changes in drought over global land areas since the mid-20th century” (Bindoff et al. 2014: 913). 
Regarding tropical cyclones, it is still uncertain whether past changes in activity are outside the range of natural 
variability at all (in detail Bindoff et al. 2014: 914). 
336 Mike Hulme reports this position without endorsing it. 
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right, the mechanism broadly includes all (climate- and weather-related) extreme events. It is 

integrationist insofar as it is also concerned with non-climate related harm. Source: own illustration. 

These different possibilities are examples in order to illustrate the range between a very narrower 

and a very broad focus. Within this range, other options are possible as well.  

If moving from a narrow to a broad focus, i.e. from left to right in Figure 7, the degree of the 

imputability of extreme events to climate change decreases. The different grades of imputability can 

be mapped onto an isolationist-integrationist continuum (see Section 5.4). Leftmost, harm is covered 

by the mechanism when it is very likely that it results from human activities. This approach is 

isolationist insofar as the goal is to remedy harm caused by anthropogenic climate change while 

ignoring all other harm.337 Rightmost, all harm caused by extreme events is covered, irrespective of 

whether or not it is caused by climate change. This is integrationist inasmuch as the focus is 

broadened beyond climate change. Here, it also matters whether people are entitled to support that 

are harmed by an event not related to climate change. Between the far left and the far right is a 

continuum of more or less integrationist/isolationist possibilities of coverage. 

II. 

So, how narrow or broad should the mechanism’s scope be? A narrow isolationist focus is very 

problematic because many people harmed by climate-related events will not receive compensation 

as argued in Section 5.2.2. As said, very few events can be reliably attributed to human influence. If 

the mechanism covers all events attributable to climate change, some further events will be eligible 

for compensation. However, the fundamental problem of both options is that it is very difficult to 

attribute specific events to climate change. Attribution research requires a lot of resources, can only 

be undertaken ex post and takes a considerable amount of time. It makes less sense to offer 

compensation for an event two or five years after its occurrence when, finally, the science has been 

settled. First, this excludes the possibility to finance any kind of ex ante measure and, secondly, ex 

post measures are most urgently needed directly after the event.  

The situation is somewhat improved if coverage is broadened to all types of events where a trend is 

detected and attributed. Given the status quo of attribution research, the mechanism would still 

337 According to Caney’s definition of isolationism, all other normative considerations such as people’s 
entitlements to food or water or health are bracketed (forthcoming). The mechanism’s scope is silent on this 
question, i.e. when narrowly addressing harm attributable to climate change one can or cannot take people’s 
general entitlements into account. It nevertheless makes sense to associate the narrow focus with isolationism 
because it does ignore climate-unrelated considerations, namely that those harmed might be entitled to 
compensation even if anthropogenic climate change did not cause their harm. 
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cover a limited number of types of events. So far, changes in frequency and intensity of temperature 

extremes can be reliably attributed to anthropogenic climate change at the global level (“very 

likely”), but there is less certainty regarding heat waves (“likely”), still less regarding heavy 

precipitation (“medium confidence”), very little certainty regarding droughts and tropical cyclones 

(“low confidence”) and there hardly is evidence of changes in extra-tropical cyclones (Bindoff et al. 

2014: 910–4).338 Moreover, detection and attribution studies are usually undertaken for developed 

regions due to data availability (Huggel et al. 2016: 906). For example, Bindoff et al. do not report 

changes in extreme events for Africa, Latin America and South-East Asia because the data is 

insufficient (2014: 911). But these are the very regions where most of the entitlement-bearers are 

very likely located (see Section 9.3).  

In addition, a comparatively narrow mechanism might face challenges related to political feasibility. 

Attribution research is complex, and explaining lay people why event A and event type B can be 

attributed to climate change with sufficient confidence but event C and event type D cannot will be a 

difficult task, especially where climate change victims have little education. Yet, a mechanism that 

large parts of the persons affected cannot comprehend will be difficult to implement, is unlikely to 

operate effectively and may even cause social unrest. Think, for example, of country X that is 

affected by droughts and floods. Although in the citizens’ perception the frequency of both types of 

events has increased during the last decades, it is only for floods that a trend can be attributed to 

(anthropogenic) climate change with sufficient certainty. If only flood victims are compensated, 

drought victims might heavily protest and the mechanism’s acceptance might be undermined. Similar 

problems are conceivable if, say, floods in western but not in eastern Africa were covered. Finally, 

developed countries’ governments might simply object to any mechanism that denies them funding 

because expected changes cannot be attributed to climate change so far, although their citizens are 

highly vulnerable to climate variability.  

These feasibility problems may be overcome, but in combination with the difficulties surrounding the 

reliable attribution of events or climatic trends the three more narrow options on the lefts side of 

Figure 7 turn out to be much less attractive than they might have appeared at first. In consequence, 

although the broader options seem implausible to all those who want to address climate-related 

threats and harms, the main advantage of a broader focus is that the options are simpler and, hence, 

easier to realize.  

338 The terminology used by the IPCC to indicate confidence and likelihood levels (in brackets) are explained in 
Chapter 1.  
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Ignoring issues of political feasibility for the moment, a broad scope faces the drawback of being 

over-inclusive. The more one moves to the right in Figure 7, the more events are covered that are 

probably not due to climate change and human activities respectively. Within a narrow isolationist 

approach that aims at levelling underserved drawbacks or harms resulting from climate change and 

that allocates remedial duties according to the PPP, providing compensation to non-climate-related 

harms seems implausible and would be difficult to justify (Wallimann-Helmer 2015: 474). Then again, 

the broad focus is not objectionable if a more integrationist cosmopolitan approach is adopted. I 

argued in Part I that everyone is entitled to realize her or his human rights and that others are 

obligated to aid those who cannot exercise them. Thus, people harmed by an extreme event not 

linked to climate change are also entitled to compensation. Obviously, compensation ought not to be 

provided by the polluters in this case. However, this is in not problematic on principle if funding also 

stems from the wealthy (see Section 6.3).339 In consequence, a broad scope is a problem if one 

adopts a narrow isolationist view, but it is not if one endorses a more integrationist view based on a 

cosmopolitan theory of justice.  

Viewed from this perspective, a broad focus is less implausible. In fact, one might argue in favour of a 

very broad, strongly integrationist mechanism that redistributes resources from the wealthy to all 

those whose human rights are threatened or undermined by any kind of natural event – establishing 

a kind of global safety net for natural extreme events. Such a mechanism can forgo all the messy 

attribution controversies and the complex justifications of the PPP and the QBPP (see Sections 6.2 

and 6.4), it might be argued.    

Abandoning the PPP, however, would be unjust (see Section 6.3 and 6.4). A general cosmopolitan 

compensatory mechanism must do more than redistributing resources from the wealthy to the 

vulnerable; it must consider people’s deliberate contribution to harmful activities. Therefore, a broad 

mechanism cannot forgo the complex justifications of the PPP – or only at the expense of its fairness. 

It can fully avoid Attribution Problem 1, but so can the second option from the right in Figure 7 

(covering all climate- and weather-related extreme events). Furthermore, providing compensation 

for all natural disasters probably faces challenges in terms of effectiveness and feasibility. The broad 

scope implies greater funding needs, but it will not automatically increase compensatory funding or 

the willingness to contribute to compensation. Instead, I assume that the problem to raise sufficient 

funds discussed in Chapter 8 will remain the same, meaning that a broader mechanism will have to 

deal with even greater scarcity. And I suspect that a very broad mechanism will be resisted by 

339 Interestingly, the more one moves from left (narrow scope) to right (broad scope) in Figure 7 the more 
important becomes the APP/ATP**. The more harm is caused by events of non-anthropogenic origin, the more 
harm ought to be addressed by wealthy agents rather than by polluters. Note, the increasing importance of the 
APP/ATP** does make the PPP superfluous (see also below).  
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developed countries because they are opposed to such kinds of global redistributive schemes largely 

paid for by the people they represent. 

III. 

In light of what has been said so far, the third and second option from the right in Figure 7 (covering 

all types of extreme events reasonably assumed to be negatively altered by climate change and 

covering all climate and weather-related extreme events) seem to strike the most promising balance 

between what is politically feasible, practical and desirable. Let me justify this position by further 

elaborating these options. 

A mechanism that covers all climate- and weather-related extreme events avoids Attribution 

Problem 1.340 From the perspective of addressing threats and harms related to climate change the 

scheme is over-inclusive: it covers more events, and thus threats and harms, than linked to climate 

change. As argued above, this is justifiable within the approach endorsed here. Compare this with an 

under-inclusive mechanism: its advantage is that it does not benefit people not threatened or 

harmed by climate change and its drawback is that it excludes some people from benefits who are 

threatened or harmed by a climate-related event. While the advantage primarily is one within an 

isolationist approach, the drawback is one from an isolationist as well as an integrationist 

perspective; both approaches should aim at covering all climate-related events that cause threats 

and harms. Therefore, a mechanism which is likely to be over-inclusive is preferable to a mechanism 

that is likely to be under-inclusive within the justice framework adopted here.  

A compensatory mechanism covering all extreme events (the second option from the right in Figure 

7) is still very broad. It might be resisted by countries representing the majority of duty-bearers 

(mostly developed countries) because the broader scope would also increase their citizens’ duties to 

provide for compensation. Thus, a mechanism based on something akin to the third option may be 

more feasible, politically speaking. I will briefly illustrate how the third option could work.  

Answering the question of which types of events are to be covered by the mechanism ultimately 

requires a political decision based both on the state of the art of climate science and on normative 

considerations. The process of determining coverage could resemble the method of determining 

340 This option requires an agreed definition of extreme events. While the definitional tasks may not be simple, 
it is much less complex than attributing events and impacts to (anthropogenic) climate change. The IPCC 
defines an “extreme climate or weather event” as “the occurrence of a value of a weather or climate variable 
above (or below) a threshold value near the upper (or lower) ends of the range of observed values of the 
variable” (2012: 116). It further says that “values with less than 10, 5, 1%, or even lower chance of occurrence 
for a given time of the year […] during a specified reference period (generally 1961-1990) are often used” (IPCC 
2012: 116, emphasis in original). While this leaves room for processes of political bargaining, the common 
practice of defining extreme events restricts the set of plausible definitions.  
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which countries are to be regarded as safe countries of origin in German Asylum Law. In response to 

increasing numbers of asylum seekers in the early 1990ies the German government changed the 

Basic Law by adding Article 16a (Right of asylum). §1 states that “[p]ersons persecuted on political 

grounds shall have the right of asylum” but qualifies in §2 that §1 may not be invoked by a person 

entering Germany from a state “in which application of the Convention Relating to the Status of 

Refugees and of the Convention for the Protection of Human Rights and Fundamental Freedoms is 

assured” (Deutscher Bundestag 2012: 23). §3 of Article 16a is worth quoting in full:  

By a law requiring the consent of the Bundesrat, states may be specified in which, on the basis of their 

laws, enforcement practices and general political conditions, it can be safely concluded that neither 

political persecution nor inhuman or degrading punishment or treatment exists. It shall be presumed 

that a foreigner from such a state is not persecuted, unless he presents evidence justifying the 

conclusion that, contrary to this presumption, he is persecuted on political grounds (Deutscher 

Bundestag 2012: 23).341 

The law’s aim is to ease and speed up the rejection of application for asylum and the expulsion of 

denied asylum seekers. If an asylum seeker immigrates from a country listed as safe or has the 

citizenship of such a country, her application can be rejected right away, unless she provides 

evidence that her human rights are likely to be violated upon return to that country. The law was and 

is used as a tool to restrict migration to Germany.342  

Whether the rather ‘generous’ categorisation of countries as safe is compatible with the idea that 

“persons persecuted on political grounds shall have the right of asylum” (Article 16a, §1, Basic Law) 

cannot be debated here, but seems questionable given wide-spread human rights abuses in the 

Maghreb states. Anyway, what is controversial in case of asylum law might be quite desirable 

regarding the compensation of climate-related harm. Declaring countries as safe reduces case-by-

case reviews of applications for asylum and relieves the refugee board. My proposal is to use this 

idea in the context of compensation. Governments agree on a list of types of events and impacts that 

are covered by the compensatory mechanism analogous to the political agreement on safe countries 

of origin. As argued above, and in contrast to asylum law, a case-by-case review of compensation 

entitlements also has significant drawbacks for potential climate change victims because the 

341 The Bundesrat is the second legislative chamber (the other being the Bundestag) that represents the federal 
states (‘Länder’). The Bundesrat is the equivalent to, e.g., the US Senate. 
342 Faced with an increasing number of migrants since 2010, the German legislative declared the following 
additional countries as safe: Bosnia-Herzegovina, Macedonia and Serbia in 2014, Albania, Montenegro und 
Kosovo in October 2015 and Algeria, Morocco and Tunisia in January 2016 Glitz (2016). The Maghreb states 
were also included as a reaction to sexual harassments that took place on New Year’s Eve 2015 in Cologne that 
were mostly committed by asylum seekers from North Africa, authorities believe (BBC News 2016a). This 
further illustrates that the determination of safe countries often has more do to with domestic affairs than with 
(changes in) the human rights situation in these countries.    

300 
 

                                                           



C. Baatz  Compensating Victims of Climate Change 

required attribution research will often take very long and may not generate clear results. Thus, a 

reasonable political decision on which types of events are covered would substantially increase 

practicality. Also, it provides decision makers with the opportunity to narrow the scope of the 

mechanism. And although a narrower scope might turn out to be objectionable on moral grounds 

(like the political decisions regarding safe countries of origin are criticized for treating asylum seekers 

from these countries unfairly), it might be the only way to achieve participation of governments 

representing many duty-bearers.   

If declaring several Balkan and Maghreb states as safe is supposed to make room for refugees of war 

from Syria, Iraq and Afghanistan and if the number of approved applications for asylum is limited, 

taking in more refugees from Syria and less from the Balkan seems justified.343 By analogy, if there is 

reason to believe that compensatory funds will be scarce, it makes sense to focus on those types of 

events where human rights are threatened most, although this means in practice that some human 

rights violations will occur and remain uncompensated. A solution similar to option three might 

therefore constitute a reasonable compromise between what is desirable and what is feasible. Also 

note that this option explicitly includes an element of political bargaining that might facilitate 

agreement. Presumably, governments representing duty-bearers supposedly are interested in paying 

as little as possible and governments representing (mostly) entitlement-bearer want to receive as 

much funds as possible. Not reaching an agreement could mean that developing countries do not 

receive funding and that they, in turn, refuse to cooperate regarding possible future mitigation 

commitments. That is to say, different governments may well have an interest in reaching agreement 

on the mechanism’s coverage and might thus be willing to make compromises. 

IV.  

The above exemplary options relate to extreme events because Attribution Problem 1 is particularly 

apparent and difficult to overcome in these cases. This paragraph briefly highlights that although 

Attribution Problem 1 is of lesser concern in other cases, this does not mean that the above 

discussion is not relevant for them. Having done that, I will argue that a broad coverage is also 

advantageous in terms of the types of measures funded. 

Thanks to decades of intensive climate science, changes in physical systems can be attributed to 

anthropogenic climate change and many impacts in non-human systems can be attributed to climate 

343 Of course, one can also argue that Germany should take in more refugees, but I will not enter this debate 
here.  
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change, as said above.344 Often, these changes and impacts pose threats to humans, or are expected 

to pose threats in the future, and these threats can often be met by undertaking ex ante adaptation. 

For instance, glacial melting in most of Asia can be attributed to climate change with medium 

confidence (Field et al. 2014: 45). When the shrinking glacier threatens people’s fresh water supply in 

the mid- to long run they can respond by proactive measures. In this simple example, attribution 

problems are minimized: glacial melt is likely caused by climate change and threatens the human 

rights of those depending on water from the glaciers. Yet even here, the relationship between 

human activities, climate change and the impact or change in a non-human system that might 

threaten human rights is not certain. Thus, also in these cases the question emerges what confidence 

level is required in order to include an impact into the compensatory mechanism’s coverage, or 

whether the detection of an impact suffices for inclusion (irrespective of its attribution to climate 

change).345 That is to say, the choice between a narrow and a broad coverage is not just relevant for 

extreme events but, in principle, holds for all types of events and impacts.  

I argued in favour of a broader focus regarding the (types of) events and impacts that are covered by 

the mechanism because it avoids all or some of Attribution Problem 1 and avoids unfairly excluding 

entitlement-bearers from the benefits of the mechanism that would result from a narrower focus. 

Before moving on to Attribution Problem 2 let me briefly highlight that a similar argument can be 

made regarding the types of adaptive measures that are covered by the mechanism. Here, too, the 

circumstance emerges that certain types measures will also benefit people not threatened or harmed 

by climate change is an.  

As discussed in Section 7.2, effective adaptation must also address the underlying factors driving 

vulnerability to climate change and this often involves development and capacity building projects. 

These projects, however, deliver benefits in very unspecific ways and can hardly be tailored to the 

exclusive benefit of potential climate change victims. Broad measures are very likely over-inclusive 

(also Wallimann-Helmer 2015: 475). Moreover, such projects would also be desirable in the absence 

of climate change, meaning that climate change is one reason among several to undertake the 

project – and may not even be the main reason. Considered from an isolationist perspective, the 

mechanism should cover those projects that specifically address observed or projected climate 

change. Füssel et al. observe that while this narrow or strict definition of eligible measures may make 

344 While there is little confidence in detecting climate change impacts on food production, health, human 
livelihoods, and economies, confidence is medium to very high regarding impacts on physical and biological 
systems (Cramer et al. 2014: 1013–5). 
345 Hence, attribution research is also highly relevant for ex ante measures. Apart from providing evidence that 
negative impacts are indeed the result of (anthropogenic) climate change, it also increases the understanding 
which regions are exposed to current and future impacts and thus helps guiding adaptation decision (James et 
al. 2014: 939; Huggel et al. 2015: 461–3). 
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it politically easier to motivate the need for international adaptation funding, it risks excluding many 

effective projects: “The close relationship between reducing vulnerability to climate change and 

general social development in poor countries suggests that a strict definition of adaptation measures 

eligible for funding would not currently be sensible” (2012: 319–20).  

Again, a broader coverage would make a lot sense (here, to safeguard the effectiveness of the 

measures) but would benefit more than those threatened by climate change. From an integrationist 

perspective, the over-inclusiveness can be justified by reference to a cosmopolitan theory of justice 

in which all human beings have some general entitlements and able agents are obligated to establish 

conditions under which these can be realized (see above).346 From this vantage point, the over-

inclusiveness is a problem only if the mechanism benefits people that are above the human rights 

threshold and are not threatened to be pushed below it by climate change. This problem is reduced if 

one justifies a more ambitious threshold. Since I am not going to do that here, I concede this possible 

drawback. I do think, however, that benefitting some people whose human rights are not threatened 

is much better than a mechanism that excludes many effective measures from funding. Also, the 

drawback can be reduced by undertaking broad measures only in poor regions, in which most people 

either do not even reach the threshold or are threatened to fall below it. In the light of scarce 

funding, undertaking development and capacity building programmes only in (very) poor regions is 

reasonable (see also Section 9.3). This restriction does not rule out undertaking more climate-specific 

projects and programmes in regions that are less poor but still vulnerable to climate change. 

9.2.2 Insurance Schemes as a (Partial) Solution to the Attribution Problem 2 

If agreement is reached as to the issue of  which types of events and impacts the compensatory 

mechanism should cover, Attribution Problem 2 still needs to solved; that is, it has to be established 

which part of the harm is due to a given event or impact and which is not.  

Before addressing this question, it should be noted that ex ante measures avoid Attribution Problem 

2. Since they are per definitionem undertaken before harm occurs, there is no need to attribute harm 

to (anthropogenic) climate change. Since ex ante measures do not deal with addressing harm but 

with reducing risks, it needs to be determined which events and impacts pose threats to human 

rights and possibly whether the events or impacts are related to climate change, but these issues 

refer back to Attribution Problem 1. Section 7.1 argued that a general advantage of ex ante 

compensation is that avoiding or reducing harm is better than remedying harm after it occurred. We 

can now add a further general benefit of ex ante compensation: it avoids all problems associated 

346 The over-inclusiveness might still be a serious drawback in terms of political feasibility. On the other hand, 
practicality and effectiveness also matter for political decision-makers and might outweigh alleged low 
willingness to agree on financing broad measures.   
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with Attribution Problem 2 (also see Farber 2007: 1655–6). This also holds for broad adaptation 

measures discussed at the end of the previous section: undertaking capacity building and sustainable 

development in regions vulnerable to climate change does not address harm but risks. 

Therefore, this section only deals with ex post compensation. In this respect, I endorsed a two-tier 

insurance proposal consisting of a disaster response tier that provides post-disaster relief to 

vulnerable developing countries in case of low frequency / high impact events (high layer of risk) and 

a climate insurance tier that offers insurance for medium frequency / medium loss events (medium 

layer of risk) at the micro- and meso-level (see Section 7.2). Although this proposal contains ex ante 

elements (insurance schemes address harm that occurs after they have been established), its main 

function is to provide ex post compensation to those harmed. 

Now, recall Hartzell-Nichols’ hurricane example discussed in Section 5.2.2:  

If someone dies because she was living in a poorly constructed house, in a country with lax building 

codes, built by an especially irresponsible contractor, while ignoring a mandatory hurricane evacuation 

order, what or who caused her death? Even if we can determine that climate change likely affected the 

strength of the storm, would this particular person have died even if the storm had been weaker? What 

if she had lived in a stronger house? Should her government be held responsible for not ensuring that 

houses meet a certain standard? (2011: 690). 

Analogous to the discussion in Section 9.2.1, one can argue that human rights violations should be 

addressed whether or not they are caused by climate change. If climate change is just a subordinate 

factor causing the harm, it may nevertheless be justified that it is covered when compensatory 

funding also comes from able agents / also is justified via the APP.347 Whether this solution is 

convincing strongly depends on the case, however, since other causal factors that contribute to the 

harmful outcome may also generate obligations, and this should be considered. In a further specified 

version of Hartzell-Nichols’ example, the government or the person who dies or both might have 

acted deeply negligent. Then, it seems much less plausible that the polluters and the wealthy should 

fully redress the harm (in this case compensation would probably involve paying compensation for 

non-pecuniary damage to surviving dependents, a measure not covered here, see Section 7.1). 

Therefore, the circumstance that wealthy people also contribute compensatory funding does not 

always justify addressing harm not or only partially related to climate change.   

My proposal for further reducing Attribution Problem 2 is the two-tier insurance proposal mentioned 

above and introduced at some length in Chapter 7. Assuming that the hurricane in Hartzell-Nichols’ 

example is a low frequency / high impact event that undermines the human rights of many people in 

347 If polluters are at the same time wealthy, they also have duties independent of their excessive emissions. 
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a poor region and that this particular storm is covered by the compensatory mechanism, the disaster 

response tier is responsible for supporting storm victims. In a first step, the multi-causality of harm is 

taken into account when the fund covers all harms but funding comes from different sources. 

Alternatively, the fund could only cover part of the harm or a pre-negotiated portion of the harm. A 

second step ties funding to reasonable precaution measures in order to avoid that a lot of harm 

results from unreasonable risk prone activities that should not be compensated by the polluters and 

the wealthy. Addressed in this way, the problem is shifted to determining how much funding should 

come from which sources and what precautionary measures are reasonable (see also Section 7.2.2).  

In order to illustrate the proposed solution consider the following hypothetical example. Hurricane 

intensity and frequency increase due to climate change and, as a consequence, Haiti faces an 

increased threat of hurricane-related harm. It is therefore agreed that the compensatory mechanism 

covers all losses that undermine or threaten the exercise of Haitians’ human rights resulting from a 

category four or five hurricane.348 At the same time, Haiti would have experienced some hurricane-

related harm in the absence of climate change. Therefore, funding does not just come from polluters 

but also from wealthy people. Moreover, the severity of harm and who will be harmed in particular 

depends on what the authorities and specific citizens do in terms of risk reduction. The Haitian 

government could be required to contribute some funding as well (ideally by taxing its few polluting 

and wealthy citizens) and/or to undertake risk reduction measures to access funds. Such measures 

could include regulation that forbids settlements in risk prone areas, help for poor citizens to find 

decent homes in less risk prone areas and improved enforcement of construction standards.  

Whether to impose conditionalities and, if so, which ones strongly depends on the case (see also 

Sections 9.3.3). Note, in this example Haitians must deal with all damages from category 1-3 

hurricanes on their own. First, this maintains incentives to reduce risks. Second, it means that some 

harms likely to be due to or exaggerated by climate change (resulting from an increased numbers of 

category 1-3 hurricanes) are not addressed by the fund. This counterbalances the possibility that 

compensatory funding remedies some harm resulting from a category 4-5 hurricane that it should 

not.349 I will not go further into the details here but instead add a few quick comments on the micro-

insurance tier that covers risks from medium frequency / medium loss event at the national, regional 

or household/individual level.  

348 Which losses undermine human rights is difficult to determine, though there are some obvious cases like 
providing shelter to the homeless, restoring medical services and electricity generation. Thus, a focus on major 
damages whose repair would benefit many people in a rather fundamental way might be justified.  
349 Ideally, it should not provide benefits above the human rights threshold or remedy harm that results from 
negligent or reckless behaviour of domestic agents.   

305 
 

                                                           



C. Baatz Compensating Victims of Climate Change 

Like ex ante compensation, index-based micro insurance schemes can avoid Attribution Problem 2. 

Payments to insurance policy holders are triggered when a predefined index is reached, irrespective 

of actual harm or losses (see Section 7.2.2). Thus, it is not required to assess the role that climate 

change played in causing harm. Instead, insurance pay-outs happen under certain extreme weather 

or climatic conditions. In contrast, conventional insurance entails that harm is assessed. However, 

the assessment is undertaken by the insurer, and the very idea of insurance is that all insured losses 

will be refunded (which is the reason why it is so important to minimise all undesirable activities that 

increase risk). Regarding both index- and non-index based insurance schemes the crucial question 

therefore is which types of events are eligible, which has been discussed at some length above, and 

who pays the premiums, which has been discussed at some length in section 7.2.2. I argued that 

premiums should partially be covered by the insured depending on whether participation in the 

scheme will bring them above the human rights threshold, whether co-funding would increase the 

scheme’s effectiveness and whether ‘co-funded-only schemes’ would already substantially improve 

the situation of those most entitled to compensation.  

I therefore conclude that insurance schemes are a reasonable way to deal with the Attribution 

Problem 2. Insurance absorbs part of the climate change risks by implementing the scheme before 

harm occurs (ideally) and thus, like ex ante compensation, reduce risks for insured parties. Because 

some part of the risk is caused by (anthropogenic) climate change and some by the insured party, 

absorbing the risk with money from polluters, the wealthy and the insured is appropriate.350   

The aim of Section 9.2 was to specify the entitlements-bearers, i.e. who should benefit from 

compensatory funding. This is difficult because it is uncertain which events and impacts are caused 

by (anthropogenic) climate change (Attribution Problem 1) and which harm is due to climate-related 

events and impacts (Attribution Problem 2). As a solution I proposed that the compensatory 

mechanism is comparatively broad in terms of the types of events and impacts and in terms of the 

types of measures that it covers. The benefits of a broad coverage are a considerable reduction of 

Attribution Problem 1, avoiding an under-inclusive mechanism and allowing for effective 

adaptation/compensation. As a way to deal with the multi-causality of harm, I proposed ex ante 

measures and insurance schemes. Ex ante measures and index-based micro-insurance avoid the 

Attribution Problem 2. Conventional insurance (at the macro- and meso-level) can be tied to 

reasonable precautionary measures, can only cover a (pre-negotiated) portion of the total harm 

and/or insurance premiums are also subsidised from sources other than international compensatory 

funding. 

350 This presupposes that the insured party has reasonable alternatives to risky activities. This is meant as a 
general statement and not supposed to hold in every case. 
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9.3 Prioritisation of Compensatory Funding  
The Result of Chapter 8 generates pessimistic expectations regarding the available amount of 

adaptation finance. Thus, “[a]Adaptation finance involves a basic resource allocation problem since 

the funding available to address adaptation is unlikely to be sufficient to cover total financing needs” 

(Pickering 2012: 3). One way to react to scarce funding is to restrict the mechanism’s coverage, but 

the discussion in Section 9.2 cautioned against a too narrow focus. I also suggested to confine basic 

and broad ex ante measures to (very) poor regions, e.g. to LDCs. More generally, however, scarce 

funding can also be a reason to restrict the mechanism’s scope; that is, to only fund projects and 

programmes in regions where entitlements are especially large.351 Another suggestion would be to 

fund projects that benefit most entitlement-bearers. These proposals point to different options of 

prioritising compensatory funding. Prioritisation is very difficult, but important if funding is 

insufficient to cover all entitlement-bearers and if the allocation among the entitlement-bearers 

should be non-arbitrary. Given that not using a very broad coverage and limiting broad ex ante 

measures to poor regions will, very likely, not suffice to solve the scarcity problem, this section will 

discuss prioritisation criteria. I focus on the following proposals: prioritise the most vulnerable 

(Section 9.3.1), prioritise cost-effective measures (Section 9.3.2) and prioritise funding in countries 

with democratic governments (Section 9.3.3). The first and the second criterion are often referred to 

in the adaptation literature. The third criterion is much less debated but crucial in my opinion. 

9.3.1 Vulnerability 

There is broad agreement in the literature that adaptation finance ought to benefit those people that 

are most vulnerable to climate change (e.g. Adger et al. 2006: 604; Pelling 2011: 49; Ciplet et al. 

2012: 60) and the principle has been restated in all major UNFCCC agreements (see Klein and 

Möhner 2011: 16–7). “However, broad agreement on this issue masks two important areas of 

disagreement, namely how vulnerability should be conceived and measured, and whether (and 

which) other principles could also inform prioritization” (Pickering 2012: 5). This sub-section aims at 

investigating whether and how a vulnerability criterion can inform the prioritisation of funding. To 

this end, I first introduce the concepts of vulnerability that are most used in the climate change 

context. Second, I comment on the relationship between vulnerability and the human rights metric 

used throughout this work. Third, I discuss which indicators can be used to operationalise the 

criterion by introducing three important vulnerability indices. Since I conclude that the aggregated 

indices should not be used as indicators of vulnerability, I point to possibilities how the empirical 

information contained in the indices can nevertheless inform the political decision on the 

prioritisation of funding.   

351 The mechanism’s scope can be restricted in addition to or instead of a restricted coverage. 
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I. 

In its fourth assessment report (AR4), the IPCC defined vulnerability as follows:  

Vulnerability is the degree to which a system is susceptible to, and unable to cope with, adverse effects 

of climate change, including climate variability and extremes. Vulnerability is a function of the character, 

magnitude, and rate of climate change and variation to which a system is exposed, its sensitivity, and its 

adaptive capacity (IPCC 2014b: 21).  

The IPCC uses a so called end-point conception of vulnerability (O'Brien et al. 2007) which “can be 

loosely translated as […] adverse social impacts of a given level of climate change, considering 

feasible adaptations” (Füssel 2010: 602).352 The three crucial components of end-point vulnerability – 

exposure, sensitivity, adaptive capacity – can be specified and measured in various ways. Here, I 

draw on definitions of leading experts in the field of climate change adaptation. Quite simply, 

exposure denotes the “presence of people, livelihoods, species […] or […] assets in places and 

settings that could be adversely affected” by climate change (Field et al. 2014: 39). For example, the 

more people live in a low-lying coastal area, the higher the exposure. Sensitivity refers to “the level 

of adverse biophysical impacts for a given magnitude of regional climate change” (Füssel 2010: 602). 

A simple example for biophysical sensitivity is the reaction of plants to climate change; e.g. the more 

crop yields decrease for a given level of climate change, the higher the biophysical sensitivity of crop 

farming.353 Adaptive capacity denotes the ability or capacity to adapt to changing climatic conditions. 

The higher the exposure and the sensitivity of the impacted system, sector or agent and the lower its 

adaptive capacity, the higher the social impacts, i.e. the (end-point) vulnerability of the system, 

sector or agent, for any given character, magnitude, and rate of climate change.  

Interestingly, the IPPC’s AR5 offers a slightly different conceptualisation of vulnerability, stating that 

“risk of climate-related impacts results from the interaction of climate-related hazards (including 

hazardous events and trends) with the vulnerability and exposure of human and natural systems” 

(see Field et al. 2014: 37, emphasis added). Hazards result from a given level of climate change; they 

are the consequence of and reason to worry about climate change.354 The main difference to the AR4 

report is that exposure is not a component of end-point vulnerability anymore. In the AR5, 

vulnerability denotes the “sensitivity or susceptibility to harm and lack of capacity to cope and adapt” 

352 The concept can be contrasted with social or starting point vulnerability that refers to the lack of agents to 
cope with and adapt to external stressors such as climate change (Füssel 2012: 11). Social vulnerability is one 
aspect of end-point vulnerability (see below). 
353 In principle, biophysical impacts can be positive or negative. Since Füssel’s only considers adverse impacts, 
higher sensitivity always increases the vulnerability according to this understanding. 
354 The IPCC defines hazards as the “potential occurrence of a natural or human-induced physical event or trend 
or physical impact that may cause loss of life, injury, or other health impacts” (Field et al. 2014: 39). 
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(Field et al. 2014: 39), which brings it closer to a starting-point conception. A system that is sensitive 

to climate change and has little capacity to adapt is vulnerable, but (risks of) negative social impacts 

also depend on the hazards and the exposure of the system. In my opinion, it makes sense to use the 

three main categories hazards, exposure and vulnerability and to say that, in combination, they 

indicate the risk of climate-related impacts – instead of indicating the (end-point) vulnerability. This 

would avoid the confusion associated with using both end-point and starting-point (social) 

vulnerability. But given that the studies below refer to (end-point) vulnerability rather than risks of 

impacts, I will use their terminology to avoid misunderstandings. Hence, the following uses 

vulnerability as a shortcut for risk of climate-related impacts.  

II. 

As said above, those whose human rights are undermined or threatened by climate change should be 

the beneficiaries of compensatory funding. But are these people also those who are most vulnerable 

to climate change? End-point vulnerability denotes the likelihood that climate change will negatively 

impact on people’s lives (see above page). In principle, the impacts can be minor or grave, but usually 

one is more concerned about the latter. Consequently, vulnerability studies consider hazards with 

potentially serious impacts on human lives (like droughts, floods, storms, coastal inundation) and 

chose the respective indicators. For example, the two indicators for social impacts used by Füssel are 

“mortality caused by observed climate change” and “increase in the percentage of population 

annually flooded” (2010: 605–6), his indicators for adaptive capacity in the food sector are 

“prevalence of undernourishment”, “prevalence of underweight children” and the ‘Global Hunger 

Index’ֹ (2010: 604), and Barr et al. use “percent of population killed by disasters” to measure the 

impact of weather-related disasters as well as a mortality indicator for health impacts (2010: 848). 

Not all indicators are so clearly related to inability to exercise one’s human rights, but my impression 

is that high scores on many vulnerability indicators involve such inability.  

In general, those that are most vulnerable to climate change often lack many things: income, 

opportunities for other income sources, education, health, man-made, natural or social capital, 

opportunities for political and social participation, or a mix of these (Paavola and Adger 2006: 605). 

The resulting lack of adaptive capacity, I believe, correlates with being near or below the human 

rights threshold.355 If one is already close to the threshold, the likelihood is high that negative 

355 Marco Grasso proposes to conceptualise starting-point (social) vulnerability via Amartya Sen’s capabilities 
approach (CA) that “highlights the social and economic factors which give people the opportunity to do and to 
be what they consider valuable” (2007: 240). The CA focuses on real opportunities of individuals to achieve 
well-being and their lack in these “substantive freedoms” also denotes few opportunities to adapt to climate 
change (Grasso 2007: 240). That is, insufficient capabilities to achieve basic functionings accompany low 
adaptive capacity. Grasso thus argues that the lower the level of basic capabilities the more adaptation funds 
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climatic impacts undermine one’s human rights. I therefore assume that high vulnerability to climate 

change is associated with threats to human rights. This presupposition would need empirical 

confirmation through interdisciplinary research since, as far as I know, no studies have so far 

investigated the relationship between vulnerability to and human rights threats caused by climate 

change. If it is agreed that compensatory funding ought to prioritise the most vulnerable regions and 

people, these need to be identified. To this I turn now. 

III. 

Vulnerability is very difficult to ‘measure’ (Barr et al. 2010: 845–7). In order to indicate the level of 

vulnerability in comparable units, its different components (hazards, exposure, sensitivity and 

adaptive capacity) need to be quantified and aggregated. Several studies have developed aggregate 

global vulnerability indices that express the vulnerability of a country or region in one number, and 

this allows for ranking countries or regions according to their vulnerability (Barr et al. 2010; Wheelerr 

2011; Cui et al. 2014; Chen et al. 2015).356 The following introduces each study and then argues that 

the aggregate indices are unable to identify especially vulnerable regions or people and should not 

guide the allocation of compensatory funding.   

Lian-Biao Cui et al. construct a simple index with just two indicators, measuring capacity in terms of 

GDP and projected climate impacts in terms of monetary climate-related damages (2014). Regarding 

the latter, the authors draw on work by Harmeling and Eckstein that estimates the direct economic 

loss resulting from weather-related extreme events during the last two decades (2012). “Clearly, this 

definition [of vulnerability] has the advantage of simplicity and transparency” (Cui et al. 2014: 11) – 

and the drawback that it excludes all kinds of relevant information, such as negative impacts that are 

not weather-related (acknowledged by the authors), non-monetary losses, and social factors related 

to adaptive capacity such as equality and education, among others. Moreover, estimating future 

economic damages is fraught with uncertainties resulting from economic and climate modelling. 

are due (2007: 241; 2010a: 78). His conclusion is unconvincing insofar as it ignores different levels of hazards, 
exposure and sensitivity. In general, however, it stands to reason to conceptualise starting-point vulnerability / 
adaptive capacity via the CA. Capability proponents will further insist that the CA not only puts the concept of 
starting-point vulnerability on a robust normative footing, but also provides the appropriate general justice 
metric. On this view, those are entitled to compensation whose (basic) capabilities are (further) undermined by 
climate change (Schlosberg 2012; Govind 2013; Shockley 2014). Apart from a different theoretical justification, 
I do not think that endorsing the CA instead of a human rights approach makes a noteworthy difference 
regarding any of the more practical conclusions in this work. Both approaches protect core human interests 
and the climate-related threats are so general in nature that the specificities of both justice metrics do not 
make a meaningful difference in practice. Finally, I agree with David Schlosberg that “attention to capabilities is 
compatible with arguments that base climate justice in human [...] rights” (2012: 456). 
356 Buys et al. also developed a simple index (2009). I consider Wheeler’s index, who is part of Buys et al., to be 
an elaborated version of Buys et al.’s index and therefore do not consider it further.    
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Using past losses avoids these problems but ignores possible future developments of the climate as 

well as social systems.   

Rhona Barr et al., David Wheeler and Chen Chen et al. develop more complex indices. Barr et al. 

capture vulnerability by combining indicators of physical impacts and adaptive capacity (2010: 846–

7). Physical impacts result from the exposure and sensitivity of a given sector for a projected level of 

regional climate change. The higher the impact and the lower adaptive capacity is, the higher the 

vulnerability. Wheeler follows a similar approach (2011). Barr et al. provide one indicator for physical 

impacts in each of four sectors (agriculture, health, coastal protection and extreme events) and six 

indicators for adaptive capacity (2010: 848, 850). Wheeler’s study covers weather-related extreme 

events, sea-level rise, and agriculture; impacts in each sector are measures by one indicator and 

adaptive capacity is measures by two indicators (2011: 5, 26). 

Chen et al., who compiled the most recent version of the ‘Notre Dame Global Adaptation Index’ (ND-

GAIN), provide indicators for exposure, sensitivity and adaptive capacity, but definitions of exposure 

and sensitivity are reversed to the ones presented above: exposure measures the (physical or 

biophysical) impact of expected climate change and sensitivity measures the degree to which people 

and sectors are affected by climate hazards (2015: 3–4).357 The authors use two indicators for each of 

the three components for the following six sectors: ecosystem services, food, water, health, human 

habitat, and infrastructure (36 indicators in total) (Chen et al. 2015: 10). While this could offer a more 

detailed picture, the indicator choice is more curious compared to the other studies. The authors 

partially use indictors for exposure that are strongly affected by socio-economic factors (contrary to 

their own definition, see footnote 357).358 In case of other indicators I have doubts that they yield 

reliable results. For instance, one indicator of adaptive capacity regarding ecosystem services is 

“engagement in international environmental conventions”, which seems very loosely related to the 

capacity to protect ecosystem services. 

Hans-Martin Füssel provides various indicators for biophysical sensitivity and impacts, socio-

economic exposure and socio-economic capacity in four sectors (water supply, food security, human 

health and coastal zones and their populations), using 25 sector-specific indicators in total. This 

357 Chen et al. define exposure and sensitivity as follows: “Exposure: The extent to which human society and its 
supporting sectors are stressed by the future changing climate conditions. Exposure in ND-GAIN captures the 
physical factors external to the system that contribute to vulnerability. Sensitivity: The degree to which people 
and the sectors they depend upon are affected by climate related perturbations. The factors increasing 
sensitivity include the degree of dependency on sectors that are climate-sensitive and proportion of 
populations sensitive to climate hazard due to factors such as topography and demography” (2015: 3–4). 
358 One indicator of exposure in the health sector is “projected changes of death from climate change induced 
diseases” (rather measuring end-point vulnerability / social impacts), and one indicators of exposure in the 
food sector is projected population change (rather measuring sensitivity according to their own definition, if at 
all) (Chen et al. 2015: 12, 19). 
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better captures relevant aspects compared to Barr et al. and Wheeler who use one sector-specific 

indicator for exposure and sensitivity and two or more sector-unspecific indicators for adaptive 

capacity. But Füssel does not calculate aggregate vulnerability scores (see also below). 

The studies partially use similar or the same indicators,359 and where different indicators are used, 

some of these nevertheless may be correlated. Also, they focus on the important aspects of food 

supply, water supply, health and coastal zones (except Chen et al. 2015). In consequence, the 

mentioned studies roughly identify the same regions as particularly vulnerable. Most countries with 

high physical impacts and low adaptive capacity are located in Africa. With the exception of Algeria, 

Morocco, Tunisia and South Africa, all African countries are very vulnerable. Further so called 

“impact hotspots” (Barr et al. 2010: 553) are Central and tropical South America and small island 

states, though these countries have a higher adaptive capacity (barring exceptions such as 

Honduras). Several Asian countries in the Hindu-Kush-Himalaya region and in South-East Asia also 

show comparatively high vulnerability scores (Afghanistan, Pakistan, Nepal, Bangladesh, Myanmar, 

Cambodia, Laos, Vietnam), resulting from high impacts or low capacity.  

When looking at single countries, however, significant differences between the studies emerge.360 

This should not come as a surprise, given that the studies conceptualise the vulnerability components 

differently, use different indicators, cover different sectors, and use different aggregation methods.  

In sum, “the rankings of countries yielded by the various indicators diverge greatly” (Mathy and 

Blanchard 2015: 757), “there is no agreed way of assessing [...] and comparing the vulnerability of 

countries” (Klein and Möhner 2011: 16) and “[a]ll attempts to allocate adaptation funding based on 

aggregate national-level indices of vulnerability to climate change have been deeply unsatisfying” 

(Füssel et al. 2012: 323). The general problem is that vulnerability is influenced by many heterodox 

factors that are often incommensurable and perhaps even partially incomparable (see Section 8.2.4). 

Aggregating these factors into a single number does “not reveal more but rather disguise[s] what is 

known” (Hinkel 2011: 205). 

Thus, allocating adaption funds based on an index-based vulnerability ranking of countries is too 

arbitrary and not a reasonable option (Barr et al. 2010: 845–6; Füssel 2010: 608; Hinkel 2011: 206). 

359 To give an example, the indicator for sensitivity and exposure of coastal zones is one or more of the 
following options: percentage of land/people below 1/5m elevation (see Barr et al. 2010, Füssel 2010 and 
WHEELER 2011). 
360 In their supplementary material, Stadelmann et al. (2014) compare the vulnerability score of around 26 
selected developing countries with respect to the four indices by Barr et al., Chen et al., Buys et al. and 
Wheeler. While the scores are very similar for some countries, they diverge greatly for others. For example, 
Myanmar yields the highest score (in the sub-set considered by Stadelmann et al.) on Wheeler’s index, a 
medium score on Chen et al.’s and the 9th lowest on Barr et al.’s. In contrast, Egypt has the 6th highest score in 
Barr et al.’s and low scores on the other indices, with the lowest score in Wheeler’s ranking.    
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On the other hand, the empirical information contained in the indices is important for political 

decision making on adaptation funding. Knowing (or having reasons to believe) where, when and 

how much humans will be affected by climate change is a requirement for making rational decisions 

regarding the allocation of scarce adaptation funding (Wheeler 2011: 4). In addition, an allocation 

process based on empirical data can decrease transactions costs (by reducing lobbying and 

negotiations) and increase transparency (Barr et al. 2010: 855; also Müller 2013: 3); although this 

presupposes a transparent agreed upon methodology that generates the data. So, how can the 

empirical information be used? 

It is frequently stressed that the allocation of funding is a political decision but should be based on or 

at least consider empirical findings:  

Science can identify a range of suitable vulnerability indicators, discuss their merits and drawbacks, and 

analyze the implications of alternative aggregations of these indicators. Decisions on pending policy 

questions […], however, require clear political guidance on several inherently normative issues (Füssel 

2010: 608).  

I agree but, by profession so to say, would like to add that it is not just scientists who can help with 

clarifying the complex empirical evidence. In fact, philosophers have important contributions to 

make here as well. They can, for instance, support the identification of said normative issues, clarify 

the normative implications of certain choices and point out which arguments and assumptions can 

and which cannot support a certain choice. Therefore, it would be worthwhile to consider 

establishing an international interdisciplinary expert group within the UNFCCC that analyses different 

vulnerability assessments and presents its results, including different options how to allocate 

adaption funding, to policy makers. 

As another way to provide information on vulnerability while avoiding the pitfalls of the above 

discussed indices, Füssel (2010) and Füssel et al. (2012) suggest a sector- or hazard-specific 

vulnerability assessment.361 They present several indicators for key climate-sensitive sectors (those 

discussed above) with an agreed methodology and existing global data (Füssel 2010; Füssel et al. 

2012). Füssel also highlights that in sectors where temperature is not an important determinant (e.g. 

costal zones) “the social impacts of climate change may fall predominantly on poor countries even if 

their sensitivity and exposure is comparable to, or even lower than, that of wealthy countries” (2012: 

14). Since vulnerability is driven by the low adaptive capacity in these cases, adaptive capacity can 

361 As an alternative to the sector approach, Müller suggests a “vulnerability adjusted headcount”, according to 
which allocation is proportional to the population of a country multiplied by a vulnerability index (Müller 2013: 
10). Given the problems of any one-dimensional aggregated index, I do not think that this would result in a 
reasonable allocation. 
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serve as the vital criterion for allocation funding in these sectors, if scientific uncertainties preclude a 

reliable assessment of the other vulnerability components (Füssel 2010: 608). Assuming that 

particularly vulnerable regions can be determined for each sector in an agreeable way,362 a remaining 

problem is how to allocate funding between the sectors. A simple solution would be to base this 

decision on the number of people likely to be affected in each sector,363 presupposing that reliable 

data on exposure is globally available for all relevant sectors.  

However, the choice of indicators, their weighing, etc. would considerably influence the prioritisation 

and allocation of funding, and agreement on these decisions may therefore be difficult to reach 

(Klein and Möhner 2011: 20). Given the reluctance of countries to adopt what was called a 

“formulaic approach” in Section 8.3 regarding the distribution of mitigation and adaptation costs, 

governments may well resist allocating funds according to a set of vulnerability indicators/indices.    

Alternatively, therefore, the indicators/indices could ‘only’ serve for the identification of countries 

eligible for funding. That is, political agreement is reached on eligible countries based on an 

indicator-based vulnerability assessment, e.g. prepared by the above mentioned expert group. In this 

context, the IPCC points to experience in the Pilot Program for Climate Resilience (PPCR) whose 

governing body made recommendations for eligible countries based on various region specific 

vulnerability indicators and expert judgment (Noble et al. 2014: 856). When  

deciding on allocation of financial resources to the selected pilot countries the governing body of the 

PPCR chose not to use an approach based on indicators, but to provide guidance to the countries of the 

possible range of funding and to base allocations on the quality of the proposals brought forward (Noble 

2014: 856). 

In sum, the identification of the most vulnerable should be based on a disaggregated quantitative 

and qualitative analysis of available data and not on an index-based formula. At the end of Section 

9.4, I come back to the role the vulnerability criterion, operationalised in this way, can play in the 

procedure of allocating scarce funding.   

9.3.2 Cost-Effectiveness 

Adaption funding ought to be effective, i.e. reach its desired goal(s). The goal of adaptation as 

defined here is to maintain or restore the condition under which people can exercise their human 

rights. This goal can be reached to varying degrees. In case of rivalling adaptation needs it makes 

sense prima facie to fund those adaptive measures that maximally promote the goal for a given 

362 “Agreeable” is supposed to denote acceptability rather than de facto acceptance. 
363 More specifically, it is the number of people that face a certain climate-related hazard in the regions 
identified as particularly vulnerable and thus eligible for funding. 
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amount of input. Cost-effectiveness is therefore proposed as a further criterion for the prioritisation 

of scarce funding. It might be rejected on the grounds that the idea of maximization originates out of 

utilitarianism and is misplaced in a rights-based framework. The idea of maximization contained in 

this criterion, however, is different from the utilitarian aim of maximizing utility. Instead, costs-

effectiveness checks whether a goal can be better reached with a given input – whatever the goal is 

and. In a world of scarcity this is desirable irrespective of whether the goal is justified via 

deontological or consequentialist reasoning. Given the amount of compensatory funding that will 

very likely be available, the human rights of many will remain unprotected against climate-related 

threats. The more human rights can be protected for a given amount of funding the better this is. 

Therefore, cost-effectiveness should be a crucial criterion for the allocation of adaptation funding – 

at least in theory. The following will critically discuss one proposal for cost-effectiveness indicators in 

an exemplary way, thereby pointing to general problems of cost-effectiveness indicators. In light of 

these problems the final part of this sub-section will suggest that it might be challenging enough – 

and therefore suffices – to ensure that projects are effective. This would imply abandoning cost-

effectiveness criteria in favour of criteria and indicators measuring (project-specific) effectiveness. 

I. 

Recently, Stadelmann and colleagues proposed indicators to measure cost-effectiveness (2014). In 

summarising the difficulties of finding reasonable cost-effectiveness indicators, they argue that what 

is ultimately of interest is not the output or outcome (e.g. trained people or built dams) but the 

impact of a given adaptation project (Stadelmann et al. 2014: 110). But the impacts of a projects are 

hard to predict, especially for soft and flexible measures (Stadelmann et al. 2014: 108) as well as for 

those that support basic development. Moreover, predicting the likely effects is one thing, but 

accurately measuring these effects in a way that makes them comparable across projects and regions 

is another.  

Faced with these problems, Stadelmann et al. “rely on a set of three indicators that try to proxy cost-

effectiveness: absolute economic savings, relative economic savings, and human lives saved per USD 

of spending” (2014: 110).364 The absolute economic savings indicator is defined as the monetized 

assets saved by adaptation and is chosen by the authors because it reflects economic value, which is 

the standard indicator used in Cost Benefit Analysis (CBA) of adaptation projects. Since this indicator 

ignores non-monetized benefits and favours wealthy people and regions over poor ones, the authors 

364 This and the following paragraph refers to Stadelmann et al. (2014: 110–1). 
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use two additional indicators.365 Relative economic savings “are defined as the percentage of annual 

income saved, multiplied with the number of beneficiaries. […] Human lives savings are measured in 

Disability Adjusted Life Years saved (DALYs), an indicator systematically utilized by the World Health 

Organization (WHO - World Health Organization 2010)”.  

Despite the shortcomings of absolute economic savings, the authors supplement rather than replace 

the indicator because “it is the usual way to measure macro-economic effectiveness, it is a standard 

indicator for evaluating the well-being of societies, it reflects overall utility as stated by market 

participants” (Stadelmann et al. 2014: 111). Their observation is may be correct, but one should add 

that the indicator remains the standard tool despite profound critique. Overlooking criticism voiced 

in the context of CBAs, Amartya Sen has criticized measuring development in purely monetary terms 

for decades and many have followed his lead. In a nutshell, Sen points out that resources and income 

are only means to achieve well-being and that the ability to convert resources in valuable 

opportunities and functionings may vary considerably between individuals and depends on a range 

of personal, social and environmental conditions (Sen 1999: 87–8). On its own, the availability of 

resources does not provide accurate information about peoples’ well-being. One should rather focus 

on peoples’ real opportunities to do and to be what is of value to them, i.e. on their capabilities (Sen 

1999: 74–6). In this spirit, many argue that adaptation should aim at enhancing or protecting 

people’s capabilities (see references in footnote 355). 

Regarding adaptation, however, the absolute economic savings indicator faces additional challenges. 

The objective of development is to improve the status quo of poor people. The debate just outlined 

is about how these improvements are best captured: does measurement of income, economic 

growth etc. suffice or do we need more sophisticated indictors based on the capabilities approach 

whose metric is closer to what is ultimately of value for the persons concerned? Although adaptation 

may also improve the status quo, its key objective is to avoid deteriorations caused by climatic 

changes; it protects what is of value against loss and fulfils this function for people that are very 

differently situated. Where more valuable objects and opportunities exist, more can be lost. 

Therefore, more losses can be prevented by undertaking adaptation where many objects and 

opportunities exist. If all of these objects and opportunities are of equal worth, it would make sense 

to favour measures that protect more of them, as argued above. However, absolute economic 

365 The wealthier a region and its people respectively, the higher are asset and income values that will be 
protected by adaptation. In terms of absolute monetary values saved, projects in wealthy regions will therefore 
score much better than projects in poor regions even if the latter are much more vulnerable to climate change 
(see also Stadelmann et al. 2014: 110).  
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savings hardly measure equally valuable things.366 On this indicator, a loss of US$100 of a millionaire 

and a person living on less than one dollar a day have the same weight (Stadelmann et al. 2014: 111) 

although the moral value of both losses differs enormously. Moreover, while many fundamental 

losses are hardly captured by the measure (say, a person contracts dengue fever, does not receive 

medical treatment and dies), comparatively trivial monetary losses of affluent persons are fully 

accounted because they are reliably captured by this indicator.   

In sum, in the adaptation context the absolute economic savings indicator measures losses rather 

than gains of people that are placed very differently, is biased towards losses of wealthier people and 

measures the losses in a way (monetary units) that better captures less important losses (e.g. 

destroyed man-made capital in a prosperous region). Whatever there is to say in defence of 

economic savings as a development indicator, its characteristics call into question that it indicates 

the cost-effective achievement of adaptation that aims at protecting human rights.  

Stadelmann et al. even empirically support the hypothesis that absolute economic savings and 

human rights protection are poorly correlated. They show that there is a trade-off between 

allocating funding according to a cost-effectiveness criterion measured in terms of absolute 

economic savings and an allocation that benefits the most vulnerable (measured by Barr et al.’s 

index) and the most poor (measured via GDP) (Stadelmann et al. 2014: 113–6). Assuming that the 

poorest and/or most vulnerable are usually those whose human rights are threatened (see above), 

the trade-off implies that the more adaptation protects absolute monetary value the less it protects 

human rights.367 Thus, adaptive measures scoring high on the absolute economic savings criterion do 

not perform well in reaching the goal of adaptation. Measuring cost-effectiveness via an indicator 

that would actually lead to an ineffective allocation is contradictory. Using absolute economic savings 

does not make sense if the goal of adaptation is specified as here or in similar ways.  

II. 

I now turn to the other two indicators proposed by Stadelmann et al. (relative economic savings as 

the percentage of annual income saved and human lives savings as Disability Adjusted Life Years 

saved). The indicator relative economic savings avoids the bias in favour of wealthier people but it 

366 It is noteworthy that, strictly speaking, human rights do neither measure things of equal moral worth for 
one would probably say that e.g. the right to life is of greater importance than the right to establish unions. 
However, the problem of giving equal weight to unequal values is much graver in case of economic savings.   
367 Stadelmann et al. suggest that if the protected monetary values in more wealthy regions are redistributed to 
the most vulnerable, the trade-off is reduced (2014: 117). Establishing a compensatory mechanism that 
benefits the wrong people based on the possibility (or hope) that the benefits are further redistributed to the 
actual entitlement-bearers is not very intelligible. At least for this work’s purpose, the possibility of 
redistribution does not increase the indicator’s usefulness.  

317 



C. Baatz Compensating Victims of Climate Change 

ignores all benefits that are not income-related. And while the protection of income is often very 

important, the adaptation literature stresses that vulnerability cannot be reduced to lack in income 

(Paavola and Adger 2006: 605). Furthermore, the criterion ignores how the person that loses (part of) 

her income is situated, that is how wealthy/poor she is (see also Persson and Remling 2014: 29). 

Overall, the criterion is under- and over-inclusive: it does not capture human rights threats that are 

not related to income losses and captures income losses that are not related to human rights threats 

and violations. An indicator that struggles to adequately capture whether measures are effective 

would not be very useful to compare the cost-effectiveness of various projects.    

The under-inclusiveness of relative economic savings is reduced by adding the third indicator, DALYs, 

which is more directly related to human rights violations. A reduction in DALYs indicates that the 

right to live, to bodily integrity and to an adequate standard of health are temporarily or 

permanently undermined. In combination, DALYs and relative economic savings might better indicate 

threats to human rights. The remaining problem is that both indictors do not capture many effects 

that are highly relevant. In general, the bias of all indictors towards effects that are easily measurable 

seems especially problematic in the context of adaptation in which so called soft measures are at 

least as important as hard measures (see Section 7.2.1). Consider two examples: Protecting a flood-

prone area from inundation might allow for a straightforward calculation of losses prevented in the 

future. In comparison, a successful development policy, a reform of the schooling system or a change 

in regulations may result in very beneficial developments in the long-run that are, at the same time, 

difficult to predict and to accurately calculate. It would be difficult, for example, to express the 

benefits of the schooling reform in terms of DALYs or prevented income losses. Using these 

indicators may therefore favour hard over soft measures, and this is what is to be avoided according 

to leading adaptation experts (instead of many Fankhauser and Burton 2011: 1045). 

On the other hand, in poor regions economic losses and impaired health seem to be two major 

factors that threaten or undermine human rights. That is to say, if particularly vulnerable and/or poor 

regions or countries have already been selected as eligible for funding, both indicators may be less 

problematic if used to prioritize funding among these regions/countries. Stadelmann et al. also show 

that there are synergies rather than trade-offs between an allocation that benefits the most 

poor/vulnerable countries and an allocation according to relative economic savings and to DALYs 

(2014: 115–6).  

The general problem of the cost-effectiveness indicators is that the benefits of adaptation are highly 

diverse (see e.g. examples of economic, social and environmental benefits provided in Remling and 

Persson 2015: 27). As a consequence, any indicator will only capture part of the effects that 
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determine a project’s effectiveness and, hence, its cost-effectiveness. I conclude that whether 

relative economic savings and DALYs are reasonable indicators of adaption projects’ cost-

effectiveness needs further research. While their use creates the danger that indirect or non-

quantifiable effects are not sufficiently accounted for, they may well be appropriate for comparing 

projects with similar types of benefits.368   

III. 

As an alternative to cost-effectiveness criteria, one can focus on the more basic challenge: ensuring 

that adaptation is effective at all. Due to the well-known barriers to adaptation, achieving 

effectiveness is far from trivial, and “[t]his rationale would then imply allocating funds to projects 

that are most likely to be effective and not maladaptive” (Persson and Remling 2014: 493). The 

project’s effectiveness is determined by case-specific factors such as project idea and design, but also 

by the capacity of regional or national authorities to implement effective adaption projects (Persson 

and Remling 2014: 494). For this reason, implementation capacity could serve as a general criterion 

to prioritise funding. However, “since low adaptive capacity is also frequently associated with poor 

governance, the view that international funding is more effective in well-governed environments 

may suggest that adaptation finance should instead be targeted to those countries with greater 

adaptive capacity” (Pickering 2012: 5). Likewise, Barr et al. (2010) and Wheeler (2011) find a trade-off 

between an allocation that benefits the most vulnerable and an allocation that is most likely to result 

in effective adaptation.369 Little surprisingly, perhaps, adaptive capacity and implementation capacity 

are linked (Barr et al. 2010: 857). 

The crucial normative question behind this trade-off is whether funding should go to those with the 

greatest needs or to where the most benefits are generated. Stated in such a general way, the 

question is not very help or meaningful because a lot hinges on the empirical details. For example, it 

matters whether better governed regions and countries nevertheless face considerable risk of 

human rights violations and whether funding in very vulnerable regions with low implementation 

capacity can make a significant difference at all.  

Faced with the trade-off, Barr et al. argue that low implementation capacity should not be a reason 

to provide less funding to a country:   

368 Skepticism regarding the usefulness of cost-effectiveness criteria is also voiced by Paavola and Adger (2006: 
605) and Persson et al. (2009: 89). 
369 Barr et al. (2010: 851–2) measure implementation capacity via the World Bank’s Country Performance and 
Institutional Assessment Index (CPIA) (2015) and Wheeler (2011: 27) draws on the Regulatory Quality indictor 
from the Worldwide Governance Indicators (WGI) (Kaufmann et al. 2011). Both indices are briefly introduced in 
the Section 9.3.3. 
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[I]nsufficient implementation capacity may point to the need for different ways of providing support, 

with stricter monitoring arrangements and a stronger role for development agencies in project 

management. It also points to a need for capacity building as an adaptation (and development) priority 

(Barr et al. 2010: 852).  

And “a more hands-on approach on project implementation may be required” in these cases (Barr et 

al. 2010: 854). Pickering correctly stresses that “even ‘hands-on’ approaches may be insufficient to 

counter major obstacles to implementation such as civil conflict or entrenched corruption” (2012: 6). 

In this respect, it seems of high relevance what the reasons for low implementation capacities are. If 

a country ‘merely’ lacks the bureaucratic apparatus, the know-how to identify particularly vulnerable 

regions and citizens and/or the capacity to absorb, manage and distribute substantial amounts of 

international funding, capacity building indeed is the correct way forward. If, on the other hand, the 

main problem consists in, say, kleptocratic forms of government, supporting the enlargement of the 

bureaucratic apparatus will merely increase corruption levels and hardly benefit marginalized and 

vulnerable groups. In order to distinguish between these two stylised though highly relevant cases of 

low adaptive and implementation capacity, in the following sub-section I propose another criterion 

for the prioritisation of adaptation funding that is related to, but distinct from, implementation 

capacity. 

9.3.3 Democratic Government 

To my knowledge, ‘democracy’ or related terminologies have not been explicitly proposed as a 

discrete criterion to allocate adaptation funding yet. Aspects associated with democratic forms of 

government are of relevance insofar as the form and quality of government influences the 

effectiveness of adaptation funding. The above mentioned criterion ‘implementation capacity’ is 

usually tied to indicators measuring ‘good governance’ that also contain elements related to 

democratic government (more on this below). I think that the implicit use of democracy-related 

criteria should be made explicit and assigned a more prominent role. I will give two reasons in 

support of my position, one refers to the entitlement-bearers and the other to effectiveness 

considerations. I start with the entitlement-argument and address an important objection to using 

democracy as a criterion, before turning to the effectiveness-argument. Having justified the 

democracy criterion, I will briefly comment on the difficulties surrounding the development and use 

of appropriate indicators and on possible consequences for countries that do not meet the criterion.  

I. 

Adaptation funding is compensation for threats to or violations of human rights. Compensation is 

owed to the persons whose rights are threatened or violated and, once provided, it is owned by 
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these persons. It “belongs to the recipient and is thus something over which the recipient exercises 

control rights” (Duus-Otterström 2016: 663). Hence, the human rights perspective entails that 

compensation is ow(n)ed to and by the citizens of a country, but to and not by the representatives of 

the citizens or the country as a collective.370   

The form of compensation favoured here, namely adaptation, means that compensation cannot be 

paid to the individuals but must be undertaken at the collective level (especially in case of large 

programmatic approaches). In addition, since the group of entitlement-bearers is fuzzy and the 

benefits of various adaptive measures are difficult to estimate (see above), it must be decided at the 

collective level where to undertake which measures. Thus, adaptation usually involves a considerable 

amount of collective decision making. Due to the citizens’ entitlement to compensation, and thus to 

the benefits of adaptation, they ought to participate in the collective decision-making process with 

an equal say. This does not necessarily mean that everyone whose human rights are threatened 

ought to have the opportunity to personally participate in the decision making, but that their 

interests are appropriately represented. This position is also underscored by the justice account 

endorsed in Part I, according to which everyone ought to have a say in matters affecting her life. The 

constructivist theory does not view vulnerable and marginalized people as help- and speechless 

victims but rather as bearers of the right to justification. The right endows them with the opportunity 

to voice their interests and concerns as equals in a rational discourse.   

The form of government that allows for collective decision making, in which each person has an 

equal say, is usually called democracy. According to Tom Christiano, democracy very generally refers 

“to a method of group decision making characterized by a kind of equality among the participants at 

an essential stage of the collective decision making” (2015).371 Hence, a democratic government 

permits those entitled to compensation to participate (directly or indirectly) in the collective decision 

making on how to use adaptation funding.  

370 This view is shared by all approaches that are based on normative individualism (see also Duus-Otterström 
2016: 664).  
371 Regarding the “kind of equality” Christiano clarifies that “the equality required by the definition of 
democracy may be more or less deep. It may be the mere formal equality of one-person one-vote in an 
election for representatives to an assembly where there is competition among candidates for the position. Or it 
may be more robust, including equality in the processes of deliberation and coalition building. ‘Democracy’ 
may refer to any of these political arrangements. It may involve direct participation of the members of a society 
in deciding on the laws and policies of the society or it may involve the participation of those members in 
selecting representatives to make the decisions” (2015). The constructivist theory highlights the importance of 
more robust forms, such as creating equal opportunities for political participation. While the ‘deepness’ of the 
understanding of democracy is clearly relevant regarding the exact conditions that must be fulfilled in order to 
meet the democracy criterion, this debate far exceeds the scope of this section. Instead I focus on 
demonstrating why such a criterion makes sense in the first place. 
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The democracy criterion, however, is in tension with an unqualified principle of ‘country ownership’. 

The principle is often referred to in the climate finance and development aid debate (e.g. Klein 2011: 

230–1; Müller 2014; Nakhooda et al. 2014: 62–9; Mathy and Blanchard 2015: 11) and can be 

described as follows: “the recipient country has full ownership of climate finance, and the 

contributor fully entrusts the funding it provides to national institutions and national systems. 

Decisions on how funding is used are made by national actors, in line with national plans and 

priorities” (Brown et al. 2013: 3). According to the democracy criterion, fully entrusting national 

institutions with the decision how to use funding is justified only if the country is fully democratic. 

That is, country ownership is made conditional on a specific form of government.372 Conditionalities 

are rejected by many developing countries’ governments and some NGOs as infringements of 

national sovereignty and a failure to recognize funding for adaptation as compensatory payments 

(Prys and Wojczewski 2015: 102).  

However, this position is plausible only if it is assumed that compensation is ow(n)ed to and by the 

country or its representatives. Yet, this assumption cannot be defended within the normative 

framework endorsed here. The legitimacy of a countries’ government and its authority to manage 

adaptation finance derives from the process of democratic legitimization and the existence of a just 

basic structure (see Chapter 3). Duus-Otterström also discusses whether non-democratic forms of 

government, while not granting all citizens an equal say in collective decision making, might 

nevertheless result in (adaptation) decisions that benefit the most vulnerable and honour the 

citizens’ interests (2016). He considers it very unlikely and concludes that there is no good substitute 

for actual participation of the citizens (Duus-Otterström 2016: 665). I agree. But even if non-

democratic governments make decisions benefitting those entitled to the benefit, the constructivist 

approach stresses the non-instrumental value of political participation. Citizens are to be recognized 

as equally worthy moral agents who can and must be allowed to speak for themselves (see Section 

3.1). They are unlike infants that an authority has to take care of. The misrecognition of the citizens 

by an authoritarian regime is an injustice itself which undermines the regime’s role as a legitimate 

trustee of adaptation funding. 373  

372 Brown et al. propose combining ownership with an accountability criterion according to which “[i]nstitutions 
that manage climate finance […] are accountable to […] the citizens of the recipient country broadly, the 
intended beneficiaries of the finance in particular, and the contributors of the finance” (2013: 9). Their 
accountability criterion seems weaker than the democracy criterion because it does not make any reference to 
participation rights. Even so, it makes country ownership conditional on compliance with fiduciary, 
environmental and social standards (Brown et al. 2013: 9–11). 
373 Another possible objection to the democracy criterion is that there are non-democratic forms of 
government that give people an equal say in collective decision making (which would imply that the above 
definition of ‘democracy’ should be abandoned or revised). I am not aware of any such form but if there is, the 
criterion could simply be broadened. 
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In addition to this entitlement-argument, a democratic government also increases the effectiveness 

of adaptation funding: “Where democratic structures are absent, planning for climate change is little 

more than a rhetoric within a landscape of unsustainable development” (Paavola and Adger 2006: 

606).374 In contrast, if those entitled to the funding have a say in decision making on the allocation of 

funding, the likelihood increases that the resources are not misappropriated. According to 

Transparency International, the extent to which policy development and decisions are participatory, 

accountable, transparent and respect the rule of law will determine how serious corruption risks are 

(2011: xxvi). Especially participation and disclosure of information are crucial (Horstmann 2011: 249) 

since they enable the general public and entitlement-bearers to retrace inappropriate capture of 

resources. Thus, strong democratic institutions with proper checks and balances hamper corruption. 

More generally, if politicians must be responsive to citizens in order to stay in power, they face 

higher incentives to benefit their potential electorate. It might be objected that even if citizens can 

vote in free and equal elections, the government can nevertheless determine the political agenda, 

stifle political opposition and conceal misspending and corruption.  At least a ‘deeper’ understanding 

of democracy that follows from the constructivist justice theory does not reduce democracy to free 

elections. The emphasis on equal opportunities for political participation, amongst others, requires a 

free media including an uncensored internet, which allows citizens, NGOs and the political opposition 

to voice their concerns.375  

Moreover, democratic government brings a further benefit in terms of the effectiveness of 

adaptation funding. While vulnerable people often cannot successfully adapt on their own, local 

knowledge and awareness is important for effective adaptation (Khan and Roberts 2013: 183; Biagini 

et al. 2014: 105; Heyward forthcoming: 482). The IPCC even observes that support by local actors and 

community engagement constitute a prerequisite for successful adaptation (Mimura et al. 2014: 

881). Otherwise, there is the risk that activities are funded “which suit the interests of more powerful 

stakeholders, but struggle to bring benefits to the most vulnerable communities” (Fenton et al. 2014: 

391). Again, robust democratic decision making increases the likelihood that local citizens affected by 

adaption can incorporate their knowledge, ideas and concerns into the decision-making process on 

how to adapt. Note that the effectiveness argument is not that democracy safeguards against 

problems such as corruption and bad policy making that lead to ineffective outcomes; it rather states 

that democratic government makes such outcomes less likely.  

374 Axel Michaelowa makes the same point with reference to ‘good governance’ rather than democratic 
government (2012: 259). 
375 Ultimately, taking seriously the theoretical framework laid out in Part I would demand a constitutional 
democracy including the Full Set of human rights (see Section 3.2).   
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II. 

Since the democracy criterion is less common in the adaptation literature than the ones discussed 

above, I used more space to justify it. However, a criterion is not of much use if it cannot be 

operationalised. Problems of this kind cast doubt on whether cost-effectiveness is a useful principle 

and one can equally challenge the criterion of democratic government on the grounds that no 

reliable indicators exist. I cannot settle this issue here, but would like to make a few remarks on why I 

think that the challenge can be met. During the past two decades, a host of governance indices have 

been developed. Often used indices are the World Bank’s Country Policy and Institutional 

Assessment (CPIA) (2015) and the World Governance Indicator (WGI) (Kaufmann et al. 2010; 

Kaufmann et al. 2011).376 The following focuses on the WGI because the authors have made their 

dataset publicly available (www.govindicators.org) and the indicators are closer to what is of interest 

here.377 The WGI measures six dimensions of governance called voice and accountability, political 

stability, absence of violence, government effectiveness, regulatory quality, rule of law and control of 

corruption (Kaufmann et al. 2010). Of special relevance for the democracy criterion are ‘voice and 

accountability’ and ‘control of corruption’.378  

Voice and accountability “captures perceptions of the extent to which a country's citizens are able to 

participate in selecting their government, as well as freedom of expression, freedom of association, 

and a free media” and control of corruption “the extent to which public power is exercised for 

private gain, including both petty and grand forms of corruption, as well as ‘capture’ of the state by 

elites and private interests” (Kaufmann et al. 2010: 4). Both indicators are based on a host of varying 

variables that reflect the views of survey respondents and subjective assessments of commercial 

business information providers, NGOs and multilateral organizations (Kaufmann et al. 2010: 5). While 

the relevance of voice and accountability is obvious, corruption means that decisions are made in 

favour of those with financial ability, personal ties etc. rather than being based on a transparent 

political process in which all voices count. It thus stands to reason that the better a country scores on 

376 For example, the indices are used by Barr et al. (2010) and Wheeler (2011) to measure a countries 
implementation capacity.  
377 CPIA is a tool to allocate development aid that is intended to assess “the quality of a country’s present policy 
and institutional framework” (World Bank Group 2015: 1). It is supposed to indicate the extent to which the 
framework supports poverty reduction, sustainable growth, and the effective use of development assistance 
via 16 criteria that are grouped in four clusters (economic management, structural policies, policies for social 
inclusion and equity, and public sector management and institutions) (World Bank Group 2015: 1–3). 
378 The other indicators also matter; particularly rule of law seems highly relevant for the present concern. 
However, the definition and measurement of the latter indicator contains a strong emphasis on legal 
protection of commercial enterprises, which are of lesser interest when assessing political participation. The 
fact that rule of law and control of corruption are highly correlated (Wheeler 2011: 27) also justifies focusing on 
fewer indicators.     
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voice and accountability and on control of corruption, the higher the likelihood for equal 

opportunities of political participation. 

I suspect that a democracy index will face fewer challenges than a government or vulnerability index. 

The former only needs indicators related to opportunities for political participation, which is much 

narrower than capturing the various aspects of ‘good governance’ or the different components and 

factors that influence end-point vulnerability.379 Of course, even a democracy index must select, 

weigh and aggregate individual indicators. It remains to be seen whether this can be done in an 

agreeable way. The WGI is mainly criticised for a lack in conceptual foundation and theoretical 

justification, for using questionable and/or biased data sources, and for arbitrary (i.e. non-justified) 

choice, clustering and aggregation of single indicators (Kurtz and Schrank 2007; Apaza 2009; Langbein 

and Knack 2010; Thomas 2010)  

In my judgment, the authors’ defence of their approach is only partially successful (Kaufmann et al. 

2007; Kaufmann et al. 2011; Kaufmann and Kraay 2007). Although the criticism cast doubt on 

whether the index should be used in the current form and whether a highly aggregated index should 

be used at all, part of the index might well provide important information for political decision 

making. For instance, if some of the data can be shown to be unsuitable or superfluous it can be left 

out; part of the aggregation problem can be avoided by focusing on key phenomena (e.g. corruption 

and participation in political processes) and the conceptual foundation can be provided. This points 

to the need for further research, which the WGI developers explicitly encourage (Kaufmann et al. 

2007). They also encourage using their disaggregated data for an in-depth investigation of specific 

aspects (Kaufmann et al. 2010: 21).380 In general, then, there is plenty of empirical information 

available to assess the level of democratic government in developing countries. The information can 

provide the basis of a qualitative expert judgment and support political decision making.  

In the final step of this sub-section, I sketch implications of the democracy criterion. If a country 

meets the criterion, it can autonomously decide on how to allocate funding among its citizens. As a 

general rule, one might say that the higher a country is evaluated on this criterion, the lower the 

need for monitoring and conditionalities related to who participates in and benefits from deciding on 

the allocation of funding at the domestic level. However, many vulnerable countries are not 

democratically governed and, for instance, yield rather low scores on the WGI criteria ‘voice and 

379 Indicating the level of a constitutional democracy would obviously broaden the focus. But trying to measure 
the protection of human rights, for instance, still requires less heterogeneous indicators than measuring end-
point vulnerability or the various aspects that the WGI and CIPA try to capture.  
380 Future research should also tackle the question whether indicators should not be used in the assessment of 
governments on principled grounds (e.g. see contributions in Davis 2012). 
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accountability’ and ‘control of corruption’.381 It is questionable that effective adaption (i.e. one that 

protects human rights) is possible in a country with an authoritarian regime that systematically 

violates these very rights. One option is to exclude such countries from being eligible for funding. I 

agree with Barr et al. (2010) and Duus-Otterström (2016) that a better alternative is to side-step 

these governments in the distribution of funding. That is, instead of non-democratic governments 

and corrupt agencies, international organizations undertake adaptation in collaboration with 

trustworthy local organisations and/or the local people. Such an approach presupposes that the 

international organization is transparent and accountable, that reliable local organizations exist and 

that the national government permits international organizations to undertake adaption activities 

without its control. Whether these conditions can be met depends on the case.  

If substantial parts of funding will be misappropriated, if adaptation is ineffective, or if it protects the 

elites, entitlement-bearers will hardly benefit from the funding anyway. Thus, if there is evidence of 

such cases, it would be best to withdraw funding from the country or region and to provide more 

resources to democratic countries instead – especially given that funding will be scarce. This might 

be the best way to reduce the risk of undermining the compensatory mechanism’s overall 

effectiveness.  

Finally, it should be mentioned that the major drawback of the democracy criterion might neither 

consist in its justification nor in its measurement but in its political feasibility, given that many 

developing countries might reject it (Duus-Otterström 2016: 668). In order to worry about feasibility, 

however, one needs to know whether an option is desirable. The above arguments are supposed to 

establish the criterion’s desirability. If they are convincing, the feasibility of the criterion needs to be 

investigated in future work. 

Section 9.3 discussed three different criteria to priorities the allocation of adaption funding, 

vulnerability, cost-effectiveness and democratic government. Given the difficulty to operationalise 

them, Section 9.4 will offer a few further suggestions what role the criteria can play in the 

distribution of funding. 

9.4 Concluding Summary 
Before returning to how the criteria can be used in the distribution of compensatory funding, I will 

summarise the main results of Section 9.2 and 9.3. Section 9.2 investigated how those entitled to the 

benefits of compensatory funding can be further specified. This is difficult because it is uncertain 

which events and impacts are caused by (anthropogenic) climate change (Attribution Problem 1) and 

381 See http://info.worldbank.org/governance/wgi/index.aspx#reports, accessed October 20, 2016. 

326 
 

                                                           



C. Baatz Compensating Victims of Climate Change 

which harm is due to climate-related events and impacts (Attribution Problem 2). In regard to 

Attribution Problem 1, the coverage of the compensatory mechanisms can be narrow by focussing on 

events and impacts reliably attributable to anthropogenic climate change or it can be wide by 

focusing on all climate- and weather-related events and impact. Using examples related to extreme 

events, I argued that a narrow focus would result in highly inadequate compensation because it 

would exclude many entitlement-bearers from the mechanism’s benefits and would often provide 

protective measure when it is too late. On the other hand, a very broad focus (including all extreme 

events) would increase the problem of insufficient funding and face massive political opposition. I 

thus defended a moderately broad coverage, e.g. including all climate- and weather-related extreme 

events or all types of extreme events reasonably assumed to be negatively altered by climate change 

and explained how the latter could work. 

I further noted that a broad coverage is also advisable regarding the types of adaptive measures that 

are eligible for funding because a narrow focus would exclude general measures from funding that 

often are more effective than climate-specific measures. The main drawback of a broad coverage, 

both in terms of both events/impacts and adaptive measures, is that it is likely to benefit people not 

harmed by (anthropogenic) climate change. However, these benefits are justified within an 

integrationist human rights framework when funding is also provided by the wealthy and the 

potential beneficiaries are below the human rights threshold or are at risk of falling below it. Within 

such a framework, Attribution Problem 2 can also be of lesser concern because those harmed are 

also entitled to funding if the role of climate change in causing the harmful outcome is uncertain. To 

restrict the responsibilities for harm of the polluters and the wealthy to cases where this is justified, 

in drawing on Chapter 7 I proposed insurance schemes that in which pay-outs can be tied to 

reasonable precautionary measures and can only cover a (pre-negotiated) portion of the total harm. 

A further option is that compensatory funding merely partially covers entitlement-bearers’ insurance 

premiums. Furthermore, a significant part of the mechanism fully avoids Attribution Problem 2 by 

funding ex ante measures and index-based micro-insurance schemes.  

Given that compensatory funding will be insufficient to cover all entitlement-bearers and given that 

not using a very broad coverage will, very likely, not suffice to solve this scarcity problem, Section 9.3 

then investigated three possible criteria that could allow for a justified and transparent prioritisation 

of funding entitlements. According to the first criterion, vulnerability, funding ought to benefit those 

people that are most vulnerable to climate change. End-point vulnerability, i.e. risk of climate-related 

impacts, results from the interaction of climate-related hazards, the exposure and the sensitivity of 

the impacted system or agent and its adaptive capacity. I assume that high vulnerability is associated 

with threats to human rights. 
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Several comprehensive and aggregated vulnerability indices have been compiled in order to identify 

the most vulnerable. Given the heterogeneity of the factors that influence vulnerability and the many 

descriptive and prescriptive decision to be made during index construction, the indices are unable to 

provide an agreeable ranking of countries. Due to these problems as well as decision makers’ general 

reluctance to allocate resources based on a formula, an indicator-based vulnerability assessment 

(e.g. prepared by an interdisciplinary expert group) could provide the basis for a political decision on 

countries which are eligible for funding. The second criterion is cost-effectiveness. In case of rivalling 

adaptation needs it makes sense to fund those measure(s) that achieve more of the adaptation goal 

for a given amount of input. However, adaption projects can yield very different benefits that 

contribute to the adaptation goal and each cost-effectiveness indicator only captures certain types of 

benefits in a reliable way. I argued that the indicator absolute economic savings is unsuitable if the 

goal of adaption is the protection of human rights. The other two indicators discussed, relative 

economic savings and Disability Adjusted Life Years saved, capture aspects more closely related to 

threats to human rights, especially if applied to poor regions. That said, they are biased towards hard 

measures with more visible effects. I concluded that it is unclear whether both criteria can properly 

discriminate between more and less valuable projects at the global level.  

A more modest, yet still challenging, aim is to ensure adaptive measures’ effectiveness. While the 

effectiveness is partially determined by case-specific factors, a general determinant is 

implementation capacity. Since low administrative man-power, gaps in knowledge etc. are no good 

reason to provide less funding (they rather call for capacity building), I proposed focusing on an 

aspect that results in ineffective adaptation and might warrant withholding funding: non-democratic 

forms of government. I justified the criterion by arguing that adaptation funding is owed to those 

persons whose human rights are threatened and that country representatives can only act as 

legitimate trustees of the funding if they are democratically authorised. The democracy criterion 

increases the likelihood that adaptation is effective for two reasons: first, because those who have 

the strongest interest in its effectiveness have a say in the decision making on how to use the funding 

and, second, because citizens can incorporate valuable local knowledge into the decision making 

process. Several governance indicators exist that could be used to operationalise the criterion. I 

argued that they should not be used in the current highly aggregated form, but that the information 

contained in them can, again, provide the basis for a qualitative judgment in support of political 

decision making. 

A further possible criterion not discussed is sustainable development. It is a no regret measure 

insofar as it “target[s] the world’s poor and offer[s] immediate benefits, independently of eventual 

climate changes” (Fankhauser and Burton 2011: 1046). A sustainability criterion would substantially 
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overlap with the vulnerability criterion for both direct significant proportions of funding to the most 

poor. Sustainability adds an ‘eco-friendly dimension’ in that it prioritises projects with a small 

environmental impact. Since it also rewards mitigation achievements, the criterion would broaden 

the mechanism’s scope beyond providing compensation via adaptation. I suspect that such a 

criterion comes close to a recent proposal by Sandrine Mathy and Odile Blanchard. The authors 

suggest establishing a funding window within the Green Climate Fund which aims at building 

“synergies between poverty-reduction, adaptation, and mitigation in such a way as to pool efforts 

and ensure that infrastructure and facilities developed under the mechanism are both climate-

change resilient and contribute to low-carbon development” (2015: 760). A sustainability criterion 

could add a distinct element if specified as Strong Sustainability (Ekins et al. 2003; Ott and Döring 

2008; Voget-Kleschin 2012; Voget-Kleschin 2013). Its proponents argue that the physical stock of 

non-substitutable natural capital ought to be preserved, and the more such “critical” (Neumayer 

2010: 24) natural capital is protected or restored by an adaptive measure and the scarcer this capital 

form is, the higher the measure’s score on the criterion would be. 

I discussed three criteria (and just suggested a possible fourth) and pointed to problems surrounding 

their operationalisation. This, however, does not undermine the usability of the criteria as sketched 

here and there throughout Section 9.3. In the remaining of this chapter I therefore comment on the 

role the criteria can play in the distribution of funding. Based on Section 9.2, let us assume that 

agreement on eligible types of events, impacts and adaptive measures has been reached. Further 

assume that funding will be insufficient if all threats and damages resulting from eligible events and 

impacts in all developing countries are addressed. Also, more wealthy/developed developing 

countries might be able and willing to address climate-related hazards via domestic resources. Then, 

an important question is how the mechanism’s scope is further reduced, that is to say, how to 

prioritise those with the greatest entitlements. The discussion in Section 9.3 showed that a ‘formulaic 

allocation’ will fall prey to inappropriate indicators and political willingness to adopt such an 

approach. What are the alternatives? I end this chapter by sketching the contours of a possible 

allocation procedure. 

On the basis of the approach of the Pilot Program for Climate Resilience (PPCR) mentioned towards 

the end of section 9.3.1, the vulnerability and democracy criteria serve for the identification of 

countries or regions eligible for funding. The political decision on eligible countries or regions is 

based on qualitative and quantitative assessment of the information contained in suitable 
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vulnerability and democracy indicators.382 At this stage, it also needs to be decided how much of the 

total funding should flow into the disaster response tier and the insurance tier respectively and 

which supra-national disaster response schemes should be supported. Once this is accomplished, 

funding is distributed among eligible countries/regions via two procedures (I leave open how much 

of the total funding is allocated to each procedure). One part of the funding is allocated via a project 

approval process: governmental and non-governmental agents, possibly in collaboration with non-

domestic agents, can submit project proposals to the board of the compensatory fund. The board 

then chooses the best proposals based on agreed criteria. In order to reduce the fist-come-first-

serve-process of current application-based funding, e.g. in case of the AF (Klein and Möhner 2011: 

19), the board could periodically decide on all proposals submitted in that time span (Persson and 

Remling 2014: 502). The other part of the funding is distributed to all eligible countries/regions on an 

equal per capita basis so that is each country receives US$X per citizen. This approach ensures that all 

eligible countries receive funding, not only those with sufficient capacities to develop (high-quality) 

proposals, and it seeks to reduce the potential for conflict among recipient countries (Müller 2013: 

8). This basic funding is also supposed to support capacity building383 and might be used to subsidise 

local and regional insurance schemes. In addition or as an alternative, insurance schemes may apply 

for funding via the project approval process as well.  

In this procedure the criteria are used at two instances: in the selection of eligible countries as well 

as disaster response schemes and in the selection of eligible projects. In the selection of projects, the 

cost-effectiveness criterion can play a larger role because it might make sense to use it when 

comparing projects with similar types of benefits. It might be advisable though, not to use the 

vulnerability criterion at this stage (or to attach less weight to it at this stage) since it creates 

incentives for funding applicants to portray them or those who benefit from funding as vulnerable, 

incapable, helpless etc.384 As this would repeat problematic (colonialist) patterns of the early stages 

of the development discourse, proposals should focus on explaining the benefits that will be created 

upon implementation and how to safeguard effective implementation. The democracy criterion, in 

contrast, is relevant in both instances. During the selection of eligible countries it can lead to the 

exclusion of particularly ill-governed countries when there is little hope to realize effective adaption 

in general. During the selection of eligible projects, the criterion may be a reason to tie funding to 

382 The decision should be supported by interdisciplinary expert group that carves out which indicators are 
available, what they do (not) capture, which reasons speak for which indictors and where aggregation can 
make sense etc. 
383 Currently, international adaptation finance via the Least Developed Countries Fund (LDCF) finances the 
development and implementation of so called National Adaptation Programmes of Action (NAPA) that enable 
LDCs to “identify priority activities that respond to their urgent and immediate needs to adapt to climate 
change” (UNFCCC 2016). 
384 I owe this point to Petra Tschakkert (personal communication). 
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conditions, such as transparent domestic allocation of funding and close international monitoring. It 

may also be a reason to exclude particular agencies with a record of corruption from submitting 

proposals.  

The advantage of the application-based element of funding is that it allows for the finance of those 

projects that score best on the criteria. Also, it allows for a case-by-case assessment of the projects 

likely effectiveness. This assessment can use more specific indicators and can take the project’s 

specific circumstances into account which might hamper or support successful implementation and, 

ultimately, its effectiveness. A drawback of the procedure are the high bureaucratic costs of the 

proposal assessment and funding decisions. They are reduced if large programmes rather than 

individual projects are proposed that may also be able to realize more synergies (Fankhauser and 

Burton 2011: 1046).  

According to Klein and Möhner, the allocation procedure as just sketched is marked by low political 

feasibility because decision makers will probably be unable to agree on a list of eligible countries 

(2011: 21; also Klein 2011: 229). Instead, it will be left to project developers to explain why their 

proposal benefits the most vulnerable etc. and should thus be funded (Klein and Möhner 2011: 

21).385 That is, because of the inability to agree on any pre-selection of countries, all funding is 

distributed according to a project approval process. How problematic this allocation procedure will 

be crucially depends on whether the bureaucratic costs will outweigh the benefits of choosing those 

projects with the highest likelihood to be effective. Whether this will be the case is impossible to say 

at the moment.  

Interestingly, there are some similarities with the allocation of research funding. The current 

research grant approval system is based on the idea that the best projects should be financed. 

However, writing and reviewing project proposals consumes large amounts of resources, and in the 

end only few get funded (Powell 2010). Several alternative allocation procedures have been 

proposed (Ioannidis 2011; Bollen et al. 2014). A radical model is to give an equal amount of funding 

to all researchers. Transferred to compensatory funding, all eligible countries or regions would 

receive funding on an equal per capita basis. This avoids pitfalls associated with project assessment 

and selection and would save large amounts of bureaucratic costs – but it presupposes an agreement 

on who is eligible for funding. 

The sketch of a ‘two-track’ allocation procedures and the simple though radical alternative pointed at 

in the previous paragraph are meant as an illustration of which role the criteria can and should play 

385 Regarding the types of events and measures, the inability to agree on a pre-selection would probably mean 
that all types of measures and events/impacts (related to climate and weather) are eligible for funding.  
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in the distribution of funding, despite the difficulties to operationalise them in an agreeable way via 

suitable indicators. These aspects should be researched in more detail by an interdisciplinary team. 

Considering the results of this chapter, future research questions are: what criteria should be used, 

how can they be operationalised, what allocation procedures are desirable as well as feasible and 

perhaps also how can the feasibility of desirable procedures be increased? 
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10. Compensating Climate-Related Threats and Harms: Summary and 

Conclusion  
This thesis investigated two central research questions. The first was: 

1. Are people negatively affected by climate change entitled to compensation? I answered that 

compensation is owed to people whose exercise of their human rights is threatened or 

undermined by climate change.  

An account of human rights was fleshed out in Chapters 2-4.  The remainder of the thesis outlined an 

answer to the second central question: 

2. How should compensation be provided? 

The second question can be broken down into three parts: 

a. What form should compensation take? I answered that although compensation can, in 

principle, be provided via financing mitigation, Greenhouse Gas Removal and adaptation 

strategies and by paying rectification, it should be exclusively provided in the form of 

financing ex ante and ex post adaptive measures given the present circumstances. 

b. Who ought to provide compensation? I answered that those who exceed their fair share 

(here called ‘the polluters’) and those who are wealthy are duty-bearers, that the polluters 

ought to contribute the large majority of total compensatory funding that is due (US$100 

billion p.a.) and that the instruments currently most suitable to generate the funding are the 

EU ETS and border carbon cost levelling measures.  

c. Who ought to benefit from compensatory measures? I answered that all those are entitled to 

the benefits whose rights are threatened or undermined by climate- and weather related 

events and impacts even if their causal relationship to (anthropogenic) climate change is 

uncertain. and that entitlements to compensation can be prioritised according to the criteria 

of vulnerability, democratic government and, perhaps, cost-effectiveness.  

In this concluding chapter, I will firstly outline in broad strokes how I proceeded in the thesis, 

secondly provide a more detailed answer to the four questions (1. and 2a.-c.), thirdly dare an outlook 

on the political feasibility of the proposed compensatory mechanism and finally summarise further 

research questions. 

Summary of the structure and the main line of reasoning 

The thesis is divided into three parts. Part I, comprising Chapters 2-4, provided the theoretical 

foundation. Chapter 2 introduced Habermasian discourse ethics (1991b). To Habermas, the validity 
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of norms and principles can only be established in intersubjective processes of reasoning in which all 

possibly affected persons can participate. I consider discourse ethics as a meta-ethical theory that 

informs us what moral norms are and when they are valid. From this starting point I sought to justify 

entitlements to compensation for climate-related threats and harms as well as associated duties that 

cannot be rejected with good reasons by the duty-bearers. As the first step beyond mostly formal 

discourse ethics, I introduced Forst’s constructivist theory of justice (2012) in Chapter 3. The core of 

Forst’s theory is the basic right to justification, according to which every person is entitled to receive 

a justification of norms that affect her. In Forst’s constructivist framework, human rights both 

safeguard people’s exercise of their right to justification and result from peoples’ claims to certain 

entitlements that cannot reasonably be rejected. I argued that a robust defence of a comprehensive 

list of human rights, e.g. as contained in the Universal Deceleration of Human Rights (UDHR), 

requires substantive arguments that constructivism itself does not entail. I further argued that 

Caney’s well-being based justification of human rights (2006c) contains these arguments and that a 

combination of both Forst’s and Caney’s accounts of human rights allows for a better justification of 

human rights (I called this the ‘complementarity view’). I also discussed and rejected specific 

arguments against social and economic as well as political human rights that are contained in the 

UDHR.  

Since climate change also is an intergenerational issue, Chapter 4 investigated whether future 

people, too, will have human rights and what this implies regarding present actions. I considered and 

rejected views disputing that future people will have human rights or that present actions will rarely 

or not at all violate them. According to constructivism, human rights ought to be justified in real 

political processes. However, as non-contemporaries cannot participate in these, I also discussed 

whether rights of future persons can be justified within constructivism. I concluded that they can, but 

only via a hypothetical justification or via an interest-based argument. Forst provides the framework 

in which these rights can be justified but they cannot be deduced from his theory. I finally pointed 

out that and how a constructivist can nevertheless justify far-reaching climate-related duties without 

drawing on a hypothetical justification or an interest-based argument.  

Part II, compromising Chapter 5 and 6, applied the theory of justice and human rights developed in 

Part I to the case of climate change and introduced concepts and ideas put forward in the academic 

climate justice debate that enabled me to answer the two central research questions. Chapter 5 

started with discussing whether climate change violates human rights. While answering this question 

in the affirmative, I pointed to remaining difficulties of the human rights argument that are to be 

addressed in the remainder of this work. Given that different types of actions are available to 

respond to rights-undermining climate change, I next defined and systematised these responses and 
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discussed which of them are relevant for providing compensation. This was addressed by drawing on 

Caney’s distinction between Atomism/Holism and Isolationism/Integrationism. The former 

distinguishes between positions which hold that different normative principles apply to different 

types of responses (Atomism) and positions which hold that all relevant principles equally apply to all 

types (Holism). The latter distinction differentiates positions which hold that climate-induced 

burdens and benefits should be distributed independently from overall burdens and benefits 

(Isolationism) and positions which treat climate-induced benefits and burdens as part of a package 

with all others (Integrationism). According to my analysis, Holism and Integrationism are more 

convincing and this has implication for how to provide compensation. In the last step of Chapter 5, I 

introduced the fair share argument (see below).  

Chapter 6 engaged with the debate about so-called ‘burden-sharing’ or ‘duty-ascribing principles’. I 

discussed six principles: the (i) Polluter Pays Principle (PPP), (ii) Ability to Pay Principle (APP), (iii) 

Beneficiary Pays Principle (BPP), (iv) History-Sensitive Ability To Pay Principle (ATP**), the (v) 

Indebted Pays Principle (IDP), and (vi) the Non-Promoter Pays Principle (NPP). I defended the PPP, 

APP and BPP, argued that the latter two should supplement the PPP in a so called “hybrid account” 

(Caney 2005a: 769) and that a duty-bearer account without the PPP is unjust. I then introduced the 

ATP**, IDP and NPP and contrasted them with the other principles. I also discussed how the 

principles can be operationalised, that is how one can identify particular duty-bearers based on the 

respective principle and determine the extent of their duties.  

Part III, comprising of Chapter 7-9, outlined and justified the contours of a global compensatory 

mechanism. Chapter 7 discussed which form compensation should take and how much 

compensation should be provided in total. While Chapter 5 established that, in principle, 

compensation can involve very different types of responses to climate change, I discussed whether 

focusing on a specific type, namely adaptation, is justified under present real word circumstances. I 

outlined the types of measures that fall under the label of adaptation and argued that the 

compensatory mechanism should also finance insurance schemes. Finally, I presented estimates of 

present and future adaptation costs in developing countries in order to determine the total amount 

of compensation that the group of duty-bearers ought to provide. Chapter 8 assessed several 

instruments that can be used to raise compensatory funding from the duty-bearers. I argued that the 

instruments should be fair in that they make the right persons pay, they should be effective – i.e. 

reach the desired goal without at the same time undermining other goals – and they should be 

feasible. Based on these considerations I developed a set of criteria, explained how the criteria can 

be used in the assessment and contrasted them with other criteria proposal. The criteria was then 

applied to nine instruments: contributions from domestic budgets, levies on emissions reductions, 
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international carbon taxes collected at the national and international level, financial transaction 

taxes as well as selling emissions allowances in domestic, international and global trading schemes 

(see Table 1). 

Chapter 9 investigated how compensatory funding should be distributed. This is difficult because the 

group of entitlement-bearers is fuzzy. In order to determine whose human rights are undermined by 

climate change, two attribution problems need to be addressed: which events and impacts are 

caused by (anthropogenic) climate change (Attribution Problem 1) and which harm is due to climate-

related events and impacts (Attribution Problem 2). I discussed possible solutions to both problems 

based on the concepts and approaches endorsed in the previous chapters (especially 5, 6 and 7). As 

Chapter 8 found that compensatory funding will be insufficient to cover all entitlement-bearers, I 

proposed and critically investigated criteria that could allow for a justified and transparent 

prioritisation of funding entitlements, namely vulnerability, cost-effectiveness and democratic 

government.  

Having outlined how the thesis proceeded, I now answer the four research questions stated at the 

beginning of Chapter 10 in greater detail. 

Are people negatively affected by climate change entitled to compensation?  

The claim that every person possess of civil, political as well as social and economic rights as e.g. 

specified in the UDHR (called here the Full Set of human right) forms the basis of entitlements to 

compensation of climate change victims. In the understanding endorsed here, human rights result 

from rights claims that cannot reasonably be rejected; they are those rights that people must grant 

each other as moral persons (moral constructivism). At the same time, human rights protect the 

equal moral status of persons and ensure that everybody can equally take part in the collective and 

discursive construction and establishment of a just basic structure (political constructivism). What 

rights people owe one another as moral persons cannot be determined without substantive 

arguments that constructivism itself does not contain (see above and Section 3.3). It seems plausible, 

however, that political participation ‘as equals’ requires certain freedoms, opportunities, and some 

material presuppositions that are protected by a list of human rights (Section 3.2.1).  

Many scholars doubt that all, or even most, of the rights contained in the UDHR are globally valid 

rights. Arguments against social and economic rights say that, in contrast to civil and political rights, 

they are only associated with positive duties and without institutions that specify and allocate these 

duties it is unclear who is duty-bound by the right. However, to be meaningful, human rights must 

hold irrespective of institutions. I rebutted this and related challenges by drawing on Shue. Shue 
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understands moral basic rights as “(1) the rational basis for a justified demand (2) that the actual 

enjoyment of a substance be (3) socially guaranteed against standard threats” (1980: 13). Thus 

defined, every basic right is associated with three types of duties: duties to avoid depriving, duties to 

protect from deprivation, and duties to aid the deprived. In this understanding, civil and political 

rights are also associated with positive duties (to protect from deprivation and to aid the deprived) 

and social and economic rights are also associated with negative duties (to avoid depriving). Hence, 

there are clear duties of non-interference also in case of social and economic rights (for further 

arguments see Section 3.2.2).  

The rival approaches of Beitz (2009), Rawls (2001) and Taylor (2008) endorse more restricted 

accounts of rights; in particular they do not contain rights that seek to safeguard equal opportunities 

of political participation. I argued that the approaches have shortcomings and should be rejected in 

this form. Modifying the approaches might be able to avoid the drawbacks but would result in a 

broader list of rights and would not question the global validity of the Full Set of human rights. I also 

rejected arguments that human rights illegitimately impose Western values on non-Western 

cultures. The right to justification gives every person a say in the intersubjective determination of 

what counts as unjust, and the justification as well as the implementation of valid norms takes place 

in specific cultural and historically-situated contexts. In a nutshell, constructivism does entail the 

imposition of values and norms (Section 3.4). In conclusion, every person posses of civil, political and 

social and economic rights and in many places the exercise of these rights is threatened by climate 

change. The rights account also provides the basis for a threshold understanding of harm according 

to which someone is harmed when her human rights are undermined. It is adopted in the thesis since 

it avoids problems that the common counterfactual understanding of harm (being worse-off than 

one would have been otherwise) faces in the intergenerational context (Section 4.1.2). 

Drawing on Bell (2011a), I argued that, in consideration of observed and projected climate change 

impacts, climate change today counts as a standard threat. In this case, Shue’s general duty to 

protect from the deprivation of rights implies the specific duty to establish institutions ensuring that 

people can exercise their human rights. Moreover, some projected climate change impacts are very 

likely. In the absence of countermeasures – and sometimes even regardless of countermeasures – it 

is virtually certain that these impacts will undermine human rights, e.g. in the case of Pacific small 

island states. I concluded that climate change threatens the human rights of millions (perhaps 

billions) and will undermine the right of thousands (perhaps millions). The fact that rights are 

threatened and will be undermined means that duties to avoid depriving and to protect from 

deprivation against standard threats have been violated. This provides holders of corresponding 

rights with entitlements to compensation (Section 5.2.1). As a consequence of the understanding of 
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rights and associated duties adopted here, I use the term ‘compensation’ in a broad sense. It does 

not just refer to ex post measures that are adopted when rights have already been undermined, but 

also to ex ante measures that are adopted when the rights are in limbo but not yet undermined. 

What form should compensation take? 

The broad understanding of compensation implies that different forms of compensation can be 

appropriate. There are different ways how one can respond to climate-related threats and harms and 

it is prima facie unclear which of these are relevant. It is therefore helpful to start with a 

systematisation of possible responses to (anthropogenic) climate change. I distinguished five types: 

the reduction of GHG emissions (mitigation), adapting to changing climatic conditions so that can 

exercise their human rights without threats (adaptation), the removal of CO2 and long-lived 

greenhouse gases from the atmosphere (Greenhouse Gas Removal – GGR), the intentional 

modification of the Earth’s energy fluxes in order to offset climate change at the regional to global 

scale (Targeted Climate Modification – TCM) and providing financial redress and symbolic acts for 

rights violations not prevented (rectification) (Section 5.3). 

TCM is excluded from further consideration, first, because the respective technologies do not yet 

exist and, second, because considering TCM would bring up a whole new set of questions that cannot 

be addressed here. Thus I asked which of the four remaining types of responses can qualify as 

compensation. Rectification qualifies, certainly, but adaptation does as well. When the ability to 

exercise human rights is restored after it has been undermined by a climate-related event or impact, 

or when the ability is maintained, this counts as adaptation on the understanding adopted here (see 

above paragraph and Section 5.3.1). Furthermore, the time lag between potentially harmful 

emissions and manifested harmful events means that the threats caused by excessive emissions can 

be reduced by adaptive measures before rights are undermined. That is, the time lag, absent in 

standard cases of harm imposition, allows for ex ante compensation (Section 5.3.2). 

Additionally, in principle, ex ante compensation is also possible via the reduction of net emissions, 

i.e. via mitigation and GGR. GHG are stock pollutants that only cause threats and harm when 

emissions exceed the earth’s absorptive rate and start accumulating in the atmosphere. If Y denotes 

the maximum amount of GHG that can be emitted in every time slice without resulting in harmful 

climate change, and if Y+X units GHG are emitted in t1 that cause harm in t3, emitting Y-X in t2 avoids 

harm. Thus, the threats imposed by excessive net emissions can be eliminated or reduced by 

emitting much less in the future (Section 5.4.2). In principle, then, individuals can compensate their 

excessive past emissions by emitting less than what they otherwise would be entitled to emit. Still, I 

did not consider individual GHG reductions as a possible compensatory measure. The main reason is 
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that a compensatory mechanism should be based on duties that are enforceable and, under present 

conditions, individual GHG reductions can be incentivized but not enforced without very intrusive 

measures. However, indirect net GHG reductions – enabling others to reduce emissions – are 

relevant for compensation because the associated duties can be enforced, e.g. when certain goods or 

income are taxed and the revenues used to finance net reductions elsewhere. Thus, enabling others 

to mitigate and to adapt, e.g. by providing financing, as well as rectification are relevant responses 

for fulfilling compensatory duties (Section 5.5.3). 

I further argued that compensation should focus on financing adaptation. Financing adaptation is of 

greater relevance than financing mitigation (and GGR) because the goal of reducing net emissions 

can be achieved without reliance on large public funds but the goal of adaptation most of the time 

cannot be achieved in this way. Moreover, while mitigation reduces climate-related risks globally, 

adaptation provides mainly local benefits and thus can better target entitlement-bearers. Adaptation 

also is of greater relevance than rectification. First, prevention is better than rectification and ex ante 

adaptation aims at preventing or reducing risks. Second, ex post adaptation replaces means and 

rectification displaces ends and the former is morally better than the latter. Third, achieving 

adequate rectification is difficult even in domestic contexts and thus especially unlikely to be 

successful at the global level where institutions with sophisticated procedures to settle claims for 

rectification are lacking. Given these arguments and assuming that (i) a lot of harm can still be 

prevented via adaptation, (ii) net GHG reductions can no longer prevent many climate-related 

threats and harms and (iii) funding will be smaller than what is needed for adaptation alone (see 

below), it stands to reason to spend funds entirely on adaptation (Section 7.1). Note, however, this is 

not a principled argument against the other three types but rests on the contextual and thus 

contingent circumstances outlined above, i.e. assumptions (i)-(iii) and the lack of appropriate global 

institutions. 

Adaptation can respond to specific impacts associated with climate change or target the underlying 

factors that cause climate change to be harmful. Both options describe the ends of a spectrum with 

many hybrid forms in between. Often, addressing the drivers of vulnerability is more effective and 

this requires broad, climate-unspecific, measures. Hence, there is a substantial overlap between 

adaptation and development (Section 7.2.1). Although addressing risks rather than harms is better 

and should be pursued where possible, violations of human rights will inevitably occur, especially in 

case of extreme events that rather directly affect human beings. I therefore argued for also adopting 

a two-tier insurance proposal as a more reactive approach. It consists of a disaster response tier that 

provides post-disaster relief countries in case of low frequency / high impact events (high layer of 

risk) and a climate insurance tier that offers insurance for medium frequency / medium loss events 

339 
 



C. Baatz  Compensating Victims of Climate Change 
 

(medium layer of risk) at the micro- and meso-level. In particular, index-based micro-insurance 

schemes are a promising way to support vulnerable people after or during the occurrence of an 

extreme event. Here, payouts to the insured party do not depend on actual losses but are triggered 

when a pre-defined threshold value, e.g. referring to temperature, amount of rainfall or wind speed, 

is over- or under-shot (Section 7.2.2). 

Who ought to provide compensation? 

According to the Fair Share Argument (FSA), everyone is entitled to a certain share of the overall 

emissions budget, her ‘fair share’. Exceeding one’s fair share of emissions entitlements is morally 

wrong under present conditions of elevated atmospheric GHG concentrations (Section 5.5.1). The 

wrongful contribution to ongoing climate change generates compensatory duties vis-à-vis climate 

change victims. This is a qualified version of the Polluter Pays Principle (PPP): not all emissions entail 

compensatory duties but only those in excess of one’s fair share (Section 6.2). And I assumed that, 

very roughly, at least those who are neither absolutely (globally) nor relatively (in comparison to 

their co-citizens) poor and do emit more than the world average exceed their fair share (Section 

5.5.2). 

Although the FSA justifies applying the PPP to GHG emissions, total climate-related threats and 

harms do not just result from present ‘polluters’ (those exceeding their fair share) but also from the 

emissions of dead polluters, those not exceeding their fair share and possibly from non-

anthropogenic climate change. Since the PPP is about making polluters provide redress according to 

their excessive emissions, it would be unfair if they had to bear the total compensatory burden 

instead of the fraction of the burden for which they are both causally and morally responsible. 

Moreover, I limited compensatory duties to emissions generated after 1990 because it is 

controversial whether polluters should be held liable for their excessive emissions when they were 

excusably ignorant of the negative consequences of them. However, if the polluters only cover a 

fraction of the total compensatory burden, human rights will be violated. Hence, the PPP does not 

provide a complete account of duty-bearing for it would leave some people’s rights unprotected. 

Thus it should be combined with at least one further principle (Section 6.2.2).  

To this end, I defended both the Ability to Pay Principle (APP) and the Beneficiary Pays Principle 

(BPP). The APP assigns duties to those with the ability to contribute compensatory funding. The 

general objection that it is unjust to make people morally responsible for something they are not 

causally related to is met by pointing to positive duties (see above). A more specific objection is that 

it is unfair vis-à-vis able persons that they ought to bear burdens which, ideally, should be borne by 

the polluters. In response, it is better to take away some of the wealth of the able rather than taking 
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away financial resources form the poor or to fail to remedy human rights threats and violations 

(Section 6.3.1). But I also argued that a duty bearer-account solely based on the APP is unjust 

(Section 6.3.2). The BPP assigns duties to those who have benefitted from (past) emissions. The BPP 

is criticised as a general principle and its usability in the climate change context (especially regarding 

past emissions) is questioned (Section 6.4.1). In order to accommodate several challenges, I 

proposed the Qualified BPP (QBPP) as a principle of distributive, rather than corrective, justice that 

supplements the PPP. It bases compensatory duties on the victims’ entitlements to receive a remedy, 

and on the fact that beneficiaries have undeservedly benefited from harmful acts and are not 

entitled to the benefit. Giving up benefits levels the injustice created by excessive emissions (Section 

6.4.3). The QBPP also provides an answer to the question whether one has compensatory duties 

based on one’s past emissions prior to 1990: one is, to extent one benefits from them today.  

I then briefly presented three further principles. The History-Sensitive Ability To Pay Principle (ATP**) 

distinguishes between (i) those whose wealth came about in unjust ways and (ii) those whose wealth 

came about in ways which were not unjust, and apportions greater duties to people whose wealth 

fall into group (i) (Section 6.5.1). The Indebted Pays Principle (IDP) states that those persons whose 

holdings stem from uncompensated overuse of the atmospheric commons have a duty to take on 

extra burdens (Section 6.5.2). And according the Non-Promoter Pays Principle (NPP) those who do 

not comply with their duty to promote institutions have compensatory duties (Section 6.5.3). 

Subsequently, I argued that reasonable as well as practicable forms of operationalising the APP, 

QBPP, ATP** and IDP will identify the same duty-bearers: wealthy persons (Section 6.5.2). The NPP is 

difficult to operationalise and its indirect operationalisation further backs the case for both PPP and 

QBPP but does not identify additional duty-bearers (Section 6.6.3).  

In conclusion, according to all the six principles both groups ‘the polluters’ and ‘the wealthy’ are 

duty-bearers. Due to the lexicographical priority of the PPP over the APP, ideally, the polluters ought 

to contribute compensatory funding to the extent they have exceeded (since 1990 approximately) 

and are exceeding their fair share, and the remaining funding that is required ought to be provided 

by wealthy people according to their overall wealth (Section 6.6.4). Given uncertain total costs 

caused by all polluters, it is difficult to say, first, how much duty-bearers ought to do as a group and, 

second, how to split the total burden among the group of polluters and the group of the wealthy 

(Section 6.6.1). In response to the first problem, I discussed estimates of adaptation costs in 

developing countries and concluded that yearly costs very likely exceed the US$100 billion mark. I 

further argued that these are the minimum costs imposed on potential climate change victims and 

that, therefore, the group of duty-bearers at least ought to provide US$100 billion annually starting 

at around 2020 (Section 7.3.2). In response to the second problem, I argued that the US$100 billion 
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in present adaptation costs are a fraction of the total costs caused by the sum of GHG emitted since 

the industrial revolution. If present polluters bear the lion’s share of this amount, they still only cover 

part of the total costs caused by the sum of polluters. Moreover, the total burden of the polluters is 

dispersed among many people because so many exceed their fair share at present. For these reasons 

it is justified that present polluters cover the large majority of the US$100 billion and that the 

wealthy contribute funding as well (Section 6.6.4). 

Turning to question of implementation, it is not obvious how to make the duty-bearers pay, given 

that they are spread over the world after decades of globalization. To date, most climate finance is 

provided via national governments’ fiscal budgets. However, only few countries pledge and actually 

provide substantial sums. Moreover, it is uncertain how the financial burden is distributed 

domestically and to what extent it is shouldered by the duty-bearers. Hence, several other 

instruments have been proposed to raise climate finance. In order to investigate which instruments 

are most suitable from the moral point of view, I developed the following assessment criteria based 

on the existing literature (Sections 8.2.1-3): 

1. Fairness: Does the instrument distribute compensation burdens fairly; i.e. are payments made

according to the burden-sharing principles identified in Chapter 6? (prescriptive)

2. Effectiveness: Does the instrument achieve the desired goal without compromising the

attainment of other goals? (prescriptive)

c. Amount: Will sufficient funding be generated on a predictable basis?

d. Side-Effects: Can we expect any positive or negative effects on justice-relevant phenomena

(climate change or other) from the instrument? (descriptive)

3. Feasibility: is the instrument feasible? (descriptive)

c. Institutional: Are relevant agents able to implement the instrument given present

institutions?

d. Political Will: Are relevant agents willing to implement the instrument?

The three criteria categories are incomparable and cannot be set off against each other. I employ a 

scalar understanding of the criteria with the following ratings: very low, low, medium, high, and very 

high (in case of 2b. it is: very negative, negative, neutral, positive, very positive) (Section 8.2.4). In 

addition to contributions from governments’ fiscal budgets, I assed eight instruments (see above). 

Since the assessment of an instrument depends on how it is implemented, I used specific proposals 

or existing instruments. For example, the EU ETS serves as an example of a domestic ETS and the 

IATAL and IMERS proposals as an example of international carbon taxes (Section 8.3 and Table 1). 
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Assessing the various instruments according to the above criteria, both the EU ETS and Grubb’s 

proposal for border carbon cost levelling (as an example of border tax adjustments) score best. They 

are pareto-superior to all instruments with a score better than ‘low’ on ‘political will’ and they are 

the only instruments that yield ‘medium’ or higher on each criterion and positive regarding side-

effects (Section 8.3). They only raise ‘low’ amounts of funding but this is acceptable insofar as further 

implementation outside the EU would significantly increase revenues. Moreover, synergies can be 

created when both instruments are combined. Border adjustments increase the effectiveness and 

feasibility of the ETS which would increase revenues that can be used to counter undesirable side-

effects of both instruments and generate more adaptation funding (Sections 8.3.6 and 8.3.7).   

In addition, the assessment of the various instruments yields the following general insights (Section 

8.4). First, instruments increasing carbon prices (carbon taxes, ETS and border adjustments) are 

much more desirable than the instruments used at present (budgetary contributions and the 

Adaptation Levy). Second, the feasibility in terms of ‘political will’ of most instruments is low. If the 

feasibility is higher, this is because the instruments already exist. Unfortunately, existing instruments 

are hardly fair and effective. Third, and related, the funding that will be raised is highly inadequate in 

all likelihood. One possibility to overcome this problem is the establishment of a so-called “climate 

club” outside the UNFCCC (Weischer et al. 2012; Ott 2015; Nordhaus 2015). Countries participating in 

the club agree on harmonised emissions reductions. Nordhaus proposed that a club agreement 

centres on “international target carbon prices” that could be in the range of US$12.5-100/t CO2, 

where each country creates the price using whatever instrument(s) it prefers (2015: 1341). Club 

members can introduce border tax adjustments to safeguard the competitiveness of their industries 

(Hermwille et al. 2015: 15), or they even implement tariffs on all imports into the club region in order 

to penalise nonparticipation (Nordhaus 2015: 1341). Such a club would not only allow members to 

achieve substantial emissions reduction and generate positive dynamics that can spill-over into the 

UNFCCC process (Hermwille et al. 2015: 15–6), but would also generate large revenues streams via 

carbon pricing instruments and border adjustments or tariffs.  

The fourth general insight is that none of the instruments assessed properly targets past excessive 

emissions. The two instruments that can somehow take past emissions into account (contributions 

from domestic budgets and the ‘Norwegian Proposal’) only do so if a country’s contribution is 

determined via a formula (partially) based on countries’ past emissions. This, however, does not 

necessarily mean that governments domestically distribute costs in a way that ‘past emitters’ are 

burdened correspondingly. And, in addition, any such “formulaic approach” (Pickering et al. 2015a: 

50) has proven to be infeasible for the time being. As a consequence, in practice polluters only pay

according to their present excessive emissions. Their past emissions are relevant only insofar as they 
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benefit them in the form of present wealth. This is another, practical, reason why past emissions 

should be accounted for via a qualified beneficiary or ability principle rather than via the notion of 

outcome responsibility (see Section 6.2.2).  

Who ought to benefit from compensatory measures? 

Such financing is due to those whose human rights are threatened or undermined by climate change. 

However, it is hard to tell who exactly that is. The first major problem of identifying entitlement-

bearers is based upon the difficulty of determining which potentially harmful events and impacts are 

related to (anthropogenic) climate change (I call this Attribution Problem 1, see p. 336 above). The 

coverage of the compensatory mechanisms can be narrow if focusing on events and impacts reliably 

attributable to anthropogenic climate change only or it can be broad if focusing on all climate- and 

weather-related events and impacts. Using examples related to extreme events, I argued that a 

narrow focus would exclude many entitlement-bearers from the mechanism’s benefits due to the 

limits of attribution research and would often provide protective measures when it is too late. On the 

other hand, a very broad focus (including all extreme events) would increase the problem of 

insufficient funding and face considerable political opposition. I defended a (moderately) broad 

approach by arguing that the mechanism should e.g. cover all climate and weather-related extreme 

events or all types of extreme events reasonably assumed to be negatively altered by climate change 

(Section 9.2.1).  

From the perspective of addressing climate-related threats and harms, the main normative problem 

of a broad coverage is its over-inclusiveness – it likely covers some events and impacts that do not 

result from (anthropogenic) climate change. Over-inclusive benefits, however, are a general 

consequence of compensation via financing adaptation. Effective adaptation tackles the causes of 

vulnerability to climate change and these measures are very broad, likely benefitting not just 

potential climate change victims (Section 7.2.1). Thus, avoiding the over-inclusiveness means that 

many effective measures cannot be funded and this might undermine the goal of adaptation and 

compensation respectively. I further argued that over-inclusive benefits are justified within an 

integrationist human rights framework when funding is also provided by wealthy persons and the 

potential beneficiaries are below the human rights threshold or are at risk of falling below it. The 

likelihood of benefitting people above the threshold decreases if broad measures are restricted to 

regions with low or very low levels of development (Section 9.2.1). 

Both ex ante and ex post measures face Attribution Problem 1; that is to say, whenever a measure in 

response to an event or impact is financed, the question emerges whether the event or impact is 

related to climate change. This is not in case regarding the second major problem of determining 
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who is entitled to compensation, here called Attribution Problem 2, which refers to the difficulty of 

establishing whether harm is due to a climate-related event or impact. Attribution Problem 2 is 

avoided by ex ante measures that address risks, not harms, and by index-based insurance schemes 

where payouts are not based on experienced harm but on an index (see p. 339–4 above). That is to 

say, a significant portion of the compensatory mechanism proposed here circumvents this major 

problem. Attribution Problem 2 is an issue for post disaster relief and all conventional insurance 

schemes. Within an integrationist framework, this problem can also be of lesser concern because 

those whose human rights are undermined have general entitlements to support that do not 

diminished if the causal role of anthropogenic climate change in bringing about the harm is 

uncertain. Taking into account that climate-related rights violations may also involve relevant acts of 

other moral agents (e.g. negligent behaviour by a government in face of a threat), the duties of the 

polluters and the wealthy can be limited by tying payouts to reasonable precautionary measures on 

part of the insured party or by covering only a (pre-negotiated) portion of the total harm. A further 

option is that compensatory funding only partially covers insurance premiums of the entitlement-

bearers (Sections 7.2.2 and 9.2.2). 

One outcome of the instrument assessment is that compensatory funding very likely will be 

insufficient to cover all entitlements to compensation. This raises the question of how to allocate 

scarce funding. One possible way to prioritise entitlements follows from the above: restricting the 

events and impacts that are covered by the mechanism and the types of measures eligible for 

funding. But too narrow a focus risks the measures’ effectiveness in both cases. An additional way to 

prioritise entitlements is the use of further criteria. I discussed the possible criteria of vulnerability, 

cost-effectiveness and democratic government. 

Prioritising the most vulnerable is hardly controversial but identifying them is difficult. Several 

comprehensive and aggregated vulnerability indices have been compiled. Given the heterogeneity of 

the factors that influence vulnerability and the many descriptive and prescriptive decisions that must 

be made during index construction, the indices are unable to provide an agreeable ranking of 

countries or regions (Section 9.3.1). Matters are similar regarding cost-effectiveness: it is justified to 

prioritise those projects that benefit entitlement-bearers most for a given amount of funding, but the 

criterion is difficult to operationalise. Adaptation projects can yield very different benefits that 

contribute to the goal of adaptation and each cost-effectiveness indicator only captures certain types 

of benefits in a reliable way. I discussed three possible indicators, absolute relative economic savings, 

relative economic savings and Disability Adjusted Life Years saved, and conclude that the former is 

unsuitable if the goal of adaption is the protection of human rights and that the latter two are 
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problematic insofar as they are biased towards hard measures with more visible effects (Section 

9.3.2). 

The democracy criterion is less often used in the adaptation literature and conflicts with unqualified 

versions of the widely endorsed principle of ‘country ownership’. I justified the criterion by arguing 

that funding is owed to those persons whose human rights are threatened and that country 

representatives can only act as legitimate trustees of the funding if they are democratically 

authorised. The criterion also increases the likelihood that adaptation is effective. It gives 

entitlement-bearers, who have a strong interest in the measures’ effectiveness, a say in the decision 

making on how to use the funding and this makes misuse and corruption more difficult. Democratic 

forms of government provide citizens with the tools to monitor officials and to hold them to account. 

Several governance indicators exist that could be used to operationalise the criterion. I argued that 

they should not be used in the current highly aggregated form, but that the information contained in 

them can provide the basis for a qualitative judgment (Section 9.3.3). 

To illustrate how the criteria can be used in the distribution of funds, I sketched a possible allocation 

procedure. The vulnerability and democracy criteria serve to identify the countries or regions that 

are eligible for funding. The political decision on eligible countries/regions is based on a qualitative 

and quantitative assessment of the information contained in suitable vulnerability and democracy 

indicators. At this stage, the democracy criterion allows for the exclusion of particularly ill-governed 

countries. Given scarce resources, it is justified to allocate them where they are effectively used and 

this will not be the case in countries with a pertinent record of bad government, misuse of finance, 

human rights abuses etc. exists. Being serious about this – which undoubtly will be a serious political 

challenge – would increase the likelihood that effective measures are funded and could significantly 

improve the performance of the overall mechanism.  

Funding is distributed among eligible countries/regions via two procedures. One part of the funding 

is allocated via a project approval process. The board of the compensatory fund decides periodically 

on all proposals submitted based on agreed criteria. Here, the cost-effectiveness criterion can play a 

larger role because it might make sense to use it when comparing projects with similar types of 

benefits. And it could make sense not to use the vulnerability criterion at this stage to avoid 

incentives for funding applicants to portray beneficiaries of funding as very vulnerable and incapable 

or even to keep them in such a state to receive more funding. The democracy criterion may be a 

reason to tie funding to conditions, such as transparent domestic allocation of funding and close 

international monitoring. 
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The other part of the funding is distributed to all eligible countries/regions on an equal per capita 

basis. First, this reduces bureaucratic costs associated with the project-approval process that will be 

substantial. Second, it ensures that countries/regions that lack capacities to develop good funding 

proposals also receive some funding, and it can support capacity building in these places.  

In sum, the criteria play two roles in the sketched allocation procedure: they restrict the 

mechanism’s scope in terms of countries/regions eligible for funding and they are used in the 

assessment of competing project proposals. The vulnerability criterion is mostly relevant for the first 

aspect, the cost-effectiveness criterion for the second and the democracy criterion for both (Section 

9.4). 

In general, international oversight in combination with capacity building will be important because of 

the deficits regarding transparent and democratic decision-making in many developing countries. 

Agents that undertake projects or administer funds at the domestic level must disclose the 

information necessary for project monitoring and evaluation, and the tracking of financial flows so as 

to ensure that independent oversight can take place (Horstmann 2011: 252). Another element could 

be a complaint mechanism (Paavola and Adger 2006: 606; Horstmann 2011: 252). Adger and Paavola 

propose a “quasi-judicial subsidiary body which would adjudicate complaints and grievances” that 

could provide local groups with a voice. If the body can withdraw funds from agents who violated 

rules this would give its decisions some force (2006: 606). 

Prioritising entitlements and making justifable and informed choices where the funding should go is 

very important. At present, political decision-makers seem unable to agree on any such choices or 

criteria to facilitate them. The consequence is an implicit decision that all regions, all types of 

events/impacts and measures are eligible for funding and possibly a first-come-first-serve allocation 

procedure as in case of the Adaptation Fund (AF). In this case, it is questionable that funding will go 

where it should. It is therefore warranted to consider alternative allocation procedures and criteria. 

This work did not justify a detailed proposal in this respect but rather addressed some fundamental 

(mostly normative) questions.  

The political feasibility of the compensatory mechanism 

At the very beginning of this work I said that it has proven impossible so far to acknowledge claims 

for compensation officially. It might therefore be argued that the proposed compensatory 

mechanism is infeasible and that this work is largely pointless for real world policy-making. I disagree 

for two reasons. 

347 



C. Baatz Compensating Victims of Climate Change 

First, the fact that some policies are currently infeasible does not mean that they will remain 

infeasible forever, as argued in Section 8.2.3 and highlighted by Gilabert: 

We should focus not only on what is immediately feasible, but also on the long-term and on our role in 

shaping it. [...] What is not feasible (or has very low feasibility) now may become feasible (or be 

significantly more feasible) in the future if we take some steps to expand our political abilities 

(forthcoming). 

The analysis undertaken here shows that there are justified claims to compensation and reasonable 

as well as feasible ways to meet them – if only sufficient political will exists. Therefore, citizens and 

governments ought to work towards political circumstances and institutional settings that make the 

implementing of a compensatory mechanism more likely. Also, moral and political philosophers may 

have a special duty to publicise the need for a compensatory mechanism beyond the academic 

community.  

In general, a stronger internationalisation that limits national sovereignty and increases possibilities 

for sanctioning free-riding and non-compliance of states would further enhance opportunities to 

implement an effective compensatory mechanism. Ideally, policy-makers and the civil society strive 

for a reform of the international order so that the connectedness already achieved in the economic 

sphere is mirrored in the realm of international politics and governance (also see Section 8.4). At 

present, a more realistic goal is to halt the increase of autocracy and nationalism that is taking place 

in many countries.  

Second, although a compensatory mechanism along the lines suggested here faces significant 

challenges, it might well be feasible. The unwillingness of powerful governments to acknowledge 

justified claims to compensation only undermines the feasibility of the mechanism if the 

compensatory purpose is made explicit (similarly Mace and Verheyen 2016: 206). However, the 

mechanism can be implemented without any reference to compensation and related terminology. In 

my opinion, it ultimately matters that potential climate change victims receive the benefits they are 

entitled to, not how these benefits and the obligations to provide them are called in international 

treaties and official documents. Providing compensation in the form of adaptation finance offers a 

straightforward way to avoid contentious terms. A general strength of my proposal is that it offers ex 

ante and ex post remedy to those whose human rights are threatened or already undermined – 

without the requirement to invoke the politically controversial language of compensation.  

Of course, from the moral point of view, it would be much better to ‘call a spade a spade’. In the 

climate justice debate, some scholars point to the significance of acknowledging unjustified harm 

infliction in addition to the redistribution of resources (Thompson and Otto 2015: 449; Huggel et al. 
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2016: 903–5). Since Forst’s constructivist theory is centred on the recognition of others as reasonable 

human beings that are entitled to a justification, explicit linguistic acknowledgment of compensatory 

entitlements and duties is very important according to the approach endorsed here and should 

indeed be pursued to the extent possible. I make two remarks on this. First, the focus of this work is 

on financing compensatory measures for climate change victims. While the acknowledgment of 

injustice and a process of reconciliation would certainly facilitate compensation, this is something 

that I do not investigate here. Second, despite the value of reconciliation for compensation, it is not a 

prerequisite for the mechanism I propose. Given that the explicit acknowledgment of injustice and 

duties to compensate is a first step in a process of reconciliation (Huggel et al. 2016: 903) but seems 

difficult to obtain at present, I focus on generating and distributing financial means. I am convinced 

that it matters more to entitlement-bearers that they can exercise their human rights rather than 

how the measures that enable them to do so are called in official documents. That is to say, 

linguistically acknowledging their entitlements without undertaking actions that protect or restore 

the entitlements is worse than undertaking the actions without the linguistic acknowledgement. 

Perhaps, one could also say that protective and restorative actions display a silent acknowledgment 

of compensatory duties – and that the non-action would contradict the acknowledgment and thus 

renders it pointless.  

Thus, as long as many influential governments will not consent to any agreement which 

acknowledges compensatory entitlements and duties, policy makers should strive for a mechanism 

that funds adaptation along the lines suggested in this work; and civil society should press them 

accordingly. Such a ‘silent’ compensatory mechanism seems quite feasible given that developed 

countries and some emerging economies have already consented to provide large amounts of 

adaptation finance. Now, they actually have to provide it – and safeguard that funding is raised and 

distributed in just ways. This work makes several suggestions how that can be achieved.  

It should also be kept in mind that duty-bearers and developed countries governments may have 

reasons of self-interest to fund adaption in developing countries. Robert Gampfer et al. suggest that 

funding could be provided in order to avoid climate-induced deteriorations of living conditions in 

developing countries, which could result in large migratory movements towards the global North 

(2014: 120). More generally, funding could be seen as an investment in regional political stability. 

Adaptation finance can also be used strategically in (climate) negotiations – recipient countries might 

make important concession or increase their level of cooperation in exchange for adaptation funding 

(Gampfer et al. 2014: 120). 
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Put more positively, providing significant amounts of funding for adaptation on fair terms could 

restore the trust between developed and developing countries that has been lost over the years of 

largely unsuccessful climate negotiations (Müller 2010). Such finance commitments will increase the 

likelihood that some (less poor) developing countries also take over mitigation burdens in the future 

and that they accept the adoption of policies in developed countries that could affect them, such as 

border carbon cost levelling or the inclusion of international aviation in domestic carbon pricing. As 

argued by Dirk Rübbelke et al.: 

[T]he support of adaptation in developing countries can also be regarded as a kind of confidence-

building activity which might help to attain a Pareto-improved global mitigation regime. Positive effects 

of such confidence building on the prospects of success of international negotiations have been 

illustrated in normal-form game settings. However, as we demonstrated, the level of confidence 

building or fairness perceived strongly depends on the way in which transfers are granted. [...] Put it 

differently, trust of developing countries in industrialized countries may be especially augmented when 

the developed countries are willing to give up some of their own wealth in order to rectify basic 

conditions for developing countries (2011: 1478). 

Future research questions 

As stated in Chapter 1 and highlighted throughout the thesis, there are several aspects related to 

the topic of compensation and climate change that have not been investigated. In addition, my 

analysis has generated several new research questions. In this last section of Chapter 10, I thus 

summarize questions for future research.  

Rather specific, and empirical, questions relate to the implementation of the duty-bearer account: 

First, more detailed studies of the direct and indirect effects of various forms of border tax 

adjustments are required. Expert judgments on this instrument vary considerably and possible 

effects of the instrument seem comparatively uncertain. Second, possible side effects of taxing 

marine fuels and how negative effects can be avoided via prudent instrument design should be 

examined. A third important question is how the present low (political) feasibility of carbon taxes 

collected at the international (e.g. IATAL and IMERS) and at the national (e.g. Swiss proposal) level 

can be increased (Section 8.4).    

Regarding the entitlement-bearers, my investigation yields the following research questions: First, 

what criteria should be used in the distribution of funding and how can they be operationalised? 

Second, what allocation procedures are desirable as well as feasible and, perhaps, how can the 

feasibility of desirable procedures be increased? A third aspect related to the first and second is how 

the mechanism’s effectiveness can be safeguarded. The proposed democracy criterion only is a first 
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step. In addition to corruption, other factors such as gaming and rent-seeking can undermine the 

effectiveness (Zadek 2011). And the potential availability of funding may create incentives to increase 

(or not reduce) vulnerability. I addressed this problem regarding the proposed insurance schemes 

but it may also be an issue for ex ante measures. Also, it would be important to verify whether and 

why adaptive measures are (not) effective once implemented (similarly Field et al. 2014: 62), though 

first tentative findings show that adaptation finance can be effective (Barrett 2013: 1826). The three 

aspects call for broad interdisciplinary research. While many aspects require empirical studies, 

philosophical expertise is required to tackle the normative problems involved.  

A general but crucial follow-up question of the thesis is how to integrate the proposed compensatory 

mechanism into the UNFCCC architecture. Closely related to this is the side-stepped issue of how 

compensatory funding should be governed. Regarding the governance, but also regarding the 

generation and the distributing of compensatory funding, the moral obligations of collective agents 

should be further discussed. This analysis can depart from the results achieved here, which have 

implications for collective agents, especially – but not exclusively – for national governments, as 

highlighted in Chapter 1. A final research question is whether TCM should play a role within a 

compensatory mechanism and if so which. 

In sum, the following areas for future research have been identified: 

• the direct and indirect effects of various forms of border tax adjustments, side effects of

taxing marine fuels and possibilities to avoid negative effects and ways to increase the

present low feasibility of carbon taxes collected at the national and international level,

• the criteria used in the prioritisation of funding entitlements as well as their

operationalisation, the desirability as well as feasibility of allocation procedures and

safeguarding the mechanism’s effectiveness,

• the integration of the compensatory mechanism into the UNFCCC architecture as well as the

governance of the funding,

• the moral obligations of collective agents in regard to the generation, governance and

distribution of compensatory funding and

• the role of TCM in the mechanism.

I started this work with outlining the hardship that Hurricane Matthew brought to Haiti and the 

question whether Haitians are entitled to compensation. According to my analysis, those whose 

human rights have been undermined by the hurricane have such entitlements. The problem is that 

millions of others are likewise entitled and will, in one way or other, compete with them for scarce 
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funds. While the last chapter pointed at possible ways to deal with this problem, I want to end this 

work with encouraging those fighting for potential and actual climate change victims to not give up. 

Hopefully, the arguments presented here will help support the struggle for just compensation.  
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Appendix 1 on Emissions Trading 
Section 8.3.7 argued, among others, that an Emissions Trading Scheme (ETS) is a comparatively fair 

and effective means to reduce GHG emissions. This claim is disputed by Jonathan Aldred (2016). I did 

not discuss his arguments in Section 8.3.7 because of a lack in space. Since I think that Aldred raises 

many important issues, especially for a justice-based assessment, I will address them here. A detailed 

reply to him, as well as a detailed discussion of emissions trading from an ethical perspective in 

general, would warrant a separate chapter. This is not the aim of the Appendix. Instead, I want to 

briefly sketch why I do not think that Aldred’s arguments undermine the result of the instrument 

assessment in Chapter 8. Therefore, I will focus on his key arguments, leaving aside many further 

aspects that are also worth discussing. 

Also note that several principled arguments against emissions trading have been discussed and 

rejected by Simon Caney (2010c) Caney and Cameron Hepburn (2011), Edward Page (2011) and Axel 

Gosseries (2015). I focus here on Aldred’s more recent challenges (2012, 2016). 

In my understanding, Aldred’s main objections to an ETS is that (i) it commodifies goods that should 

not be commodified, (ii) prices goods that should not be monetized, (iii) reduces motivation to 

reduce emissions, (iv) results in unfair burdens and (v) facilitates carbon-intensive consumption. I 

address each argument in turn. 

Commodification 

Early versions of the commodification argument criticize ETS because it entails private ownership of 

the earth’s absorptive capacity that argument’s proponents reject. In reply, it is argued that ETS do 

not provide owners of emissions allowances with private property rights in the natural world but only 

with use rights (in detail e.g. Caney 2010c: 204–5).  

Based on Caney’s discussion, Aldred offers a refined version of the commodification argument 

(2012). He agrees that emissions allowances only grant rights to use the earth’s absorptive capacity, 

but that means that they grant rights to pollute it. Even if the emissions cap is sufficiently tight to 

prevent climate-related damage, GHG emissions are still a form of pollution because “they are not 

absorbed into their new environment, but accumulate, remaining distinct from it” (2012: 343). To 

Aldred, this means that “we might say that the environment has been spoilt or contaminated” and he 

concludes:  

On the prima facie interpretation of damage, then, every unit of emissions does damage, no matter 

what the level of the cap is. This is the key objection to emissions trading behind the commodification 

argument. In order to avoid the prima facie interpretation of damage, it seems that we must appeal 
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instead to an ‘all-things-considered’ or ‘cost-benefit’ view of damage which balances the damage 

against other benefits (Aldred 2012: 343). 

The problem of Aldred’s argument is that he proposes a very unconvincing – and ultimately 

meaningless – conception of pollution. CO2 and most other GHG are a natural and crucial part of the 

atmosphere and the earth in general. Life as we know it depends on CO2. As with most molecules or 

chemical bonds, whether or not they are considered to be pollution depends on their dosage. For 

example, heavy metals are beneficial to the human body as long as they occur in tiny amounts. That 

is to say, the fact that certain molecules do or do not react with others is interesting for natural 

scientists but, on its own, meaningless from a normative point of view.386 In terms of pollution, it 

matters whether releasing these molecules into the environment has any negative consequences 

and, up to a certain level, total GHG emissions have no such consequences.   

Moreover, Aldred’s argument ignores that anything other than giving people some rights to use the 

atmosphere is deeply immoral because it commits them to death or – if overlooking emissions 

associated with breathing and digesting – to a miserable life (in detail see Section 5.5; see also Caney 

and Hepburn 2011: 213–4). If emissions are restricted without any trading (Aldred proposes direct 

regulation387 instead of an ETS), the atmosphere is polluted as well on Aldred’s view. The only 

difference between ETS and simple regulation is whether or not use rights or emissions allowances 

can be traded. The commodification argument as such does not establish that trading is wrong 

(Caney and Hepburn 2011: 213).388 In short, pollution is not caused by trading but by emitting and 

the amount of emissions is determined via the cap, which is a regulatory exercise that is independent 

from the trading. Note two further aspects. First, if emissions are auctioned in present non-ideal ETS, 

the polluters at least pay for their harmful emissions while they can emit without any charge in case 

of non-ideal direct regulation. Second, endorsing ETS does not commit one to also endorsing a cost-

benefit-analysis-style welfarist position that offsets benefits to wealthy people against casualties, as 

suggested at the end of Aldred’s quote. Endorsing ETS is fully in line with a cost- effectiveness-

approach in which the cap is determined via justice-based reasoning, for instance.  

386 According to Aldred, O2 and H2O would also be considered as pollution because they, too, accumulate in the 
atmosphere (and, perhaps, highly reactive and highly damaging chemical bonds would not). H2O also is a GHG, 
but the earth’s water cycles are much faster than its carbon cycle, so that excessive atmospheric 
concentrations of H2O (water vapour) are very quickly reduced. 
387 ‘Direct regulation’ refers to governments limiting the amount of emissions, setting technology-standards, or 
making other requirements that firms and/or citizens must follow. In economics, this type of instrument is 
called ‘command-and-control’. I agree with Aldred that the term often has a pejorative connotation (2016: 
148). 
388 A further argument is that establishing emissions allowances that are tradable removes the moral stigma of 
emissions that is properly associated with it (Sandel 2005). However, only excess emissions should be 
stigmatized and Gosseries shows that trading can also send stigmatizing messages (2015).  

354 



C. Baatz Compensating Victims of Climate Change 

Monetisation 

A simple version of the monetisation argument complains that an ETS puts a price on the earth’s 

capacity to absorb GHG emissions. Since the capacity provides the basis for human flourishing it 

should be considered as priceless. The argument is rejected by Caney (2010) and by Caney and 

Hepburn (2011). The latter write: “Emissions trading schemes, thus, put a price on the use of a 

certain amount of the absorptive capacity of the atmosphere; they do not thereby put a price on the 

maintenance of a climate that is hospitable to human and non-human life” (Caney and Hepburn 

2011: 221). 

Aldred replies that even though this view is theoretically correct, it is politically naïve without further 

elaboration. Allowance prices transport much more information because an ETS generates market 

valuations with meanings beyond their original context (Aldred 2012: 348). After a brief discussion of 

the CDM and other offsetting schemes he concludes: “In all these cases, the meaning of the market 

price is clear: it is the sum of money which exactly compensates for an increase in environmental 

damage” (Aldred 2012: 347).  

I would like to insist with Caney and Hepburn that this is a misinterpretation. The money with which 

offsets are bought is not supposed to compensate a certain amount of damage caused by the 

emissions. The revenues generated by selling the allowances can be used to compensate damages, 

but this is not a necessity. First of all, the allowance price reflects the value of a scarce resource for 

the emitters, and this is independent from the damage level. In neoclassical economics, the scarcity 

of the resource, and hence the price, is optimal if marginal abatement costs equal marginal damage 

costs; but an ETS can be adopted without any reliance on this (monetary) maximisation view (see 

above). Here, Aldred will insists that I am merely repeating Caney’s and Hepburn’s (plausible) view 

but that, in the real world, allowance prices will be understood according to the maximisation view: 

“That is, carbon markets come to shape ends elsewhere in the economy; they are not merely neutral 

instruments for achieving given goals” (2012: 349).  

First, determining whether or not Aldred is right would require empirical evidence of peoples’ 

perception of carbon prices. I am not aware of such studies, but I am sceptical that they will confirm 

his view if lay people (rather than trained economists) are interviewed. For example, most 

environmentalists and climate justice scholars in favour of ETS do not share this view. Second, even if 

a majority perceives carbon prices in such problematic ways, is the correct response to drop an 

otherwise valuable instrument rather than trying to spread more accurate information? Put 

differently, why should we leave the field to (the questionable views of) mainstream neoclassical 

economists? I think we should not. Still, an important upshot of Aldred’s argument is not to naively 
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assume certain meanings of carbon prices but to launch and engage in public debates over their 

proper meaning wherever an ETS is used.  

Motivation 

An ETS creates incentives to reduce emissions below one’s initial allocation of allowances because 

one can sell surplus allowances on the market. That is, monetary incentives to reduce emissions are 

created. While economists, policy-makers, and others consider this to be a benefit – indeed one of 

the main advantages of an ETS – Aldred argues that the benefit is undermined in the long-term 

because the financial incentive reduces people’s intrinsic motivation to mitigate (2012: 356; 2016: 

162–4). The argument rests on psychological research which shows that incentivising an act reduces 

intrinsic motivation to undertake the act. Like Page (2011: 274), and contra Aldred (2016: 163–4), I 

am highly sceptical that the psychological effect carries over to market-based interventions. In 

addition, Page (2011: 275) and Gosseries (2015: 11) highlight effects that would lead to an increase in 

motivation to mitigate if an ETS is implemented. 

However, assuming for the sake of argument that an ETS will reduce motivation, this does not speak 

against adopting the instrument but in favour of backing its implementation by reinforcing intrinsic 

motivation (Page 2011: 275). The reason for this conclusion is quite simple: there are no better 

alternatives. One alternative is to say that climate change is better addressed by the intrinsic 

motivation of the people, i.e. to assume that people will unilaterally reduce emissions without a 

common commitment in terms of prices or quantities. I do not know anyone who endorses this 

position, because it is extremely unlikely that this will lead to meaningful emissions reductions. A 

second alternative is to adopt an instrument other than ETS. But: “all four of the key approaches to 

environmental policy (direct regulation, government expenditure, voluntary agreements, and 

economic instruments) introduce financial incentives of one kind or another to encourage users to 

reduce their emissions” (Page 2011: 274). As said, Aldred favours direct regulation. To use the 

motivation argument against ETS, however, he would have to provide evidence that intrinsic 

motivation is reduced to a lesser extent when acts are mandated rather than incentivized, and I am 

deeply sceptical that this is possible.389 In sum, it is highly questionable that there is any approach 

389 Anecdotal evidence for my claim, stemming from environmental policy-making, goes as follows: When the 
German Green Party in their last federal election campaign proposed that once a week all public canteens 
should not offer meat or fish (i.e. making a vegetarian diet mandatory for all those eating in public canteens on 
that day), they were smeared with vociferous complaints that they are a freedom-inhibiting party striving for 
green dictatorship. The ‘veggie-day-proposal’ was later identified as one of two main reasons for their bad 
election results (the other being higher taxes for wealthy persons). It would be interesting to see what happens 
when the Greens (or any other party) propose a law that makes certain low levels of individual or national 
emissions mandatory.   
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that is not beset with this potential motivation problem and, at the same time, able to significantly 

reduce GHG emissions.  

Burden Allocation 

In an ETS, it is possible to buy additional allowances rather than reducing one’s emissions by e.g. 

behavioural changes. According to Aldred, this raises a justice problem: if A can pay for the 

reductions rather changing her behaviour she forgoes the sacrifice associated with the change. B, 

who is poorer, cannot buy her way out of the behavioural change (2012: 354). In consequence, the 

sacrifices of the wealthy are smaller than those of the poor and this is unjust. “Climate science 

requires that (almost) all must change their behaviour. Then it is integral to the idea of successful 

mitigation that each of us abates” (Aldred 2012: 355).390 

Again, the argument is not persuasive. The distribution of mitigation burdens (or sacrifices) depends 

on how allowances are allocated. For example, it seems to be the case that an ETS is regressive and 

burdens the poor more than the rich when allowances are grandfathered (see Section 8.3.7).391 In 

contrast, if allowances are auctioned and the revenues used to properly adjust the tax system, ETS 

becomes progressive. Then, it might well be the case that the poor can more easily afford the few 

allowances that they need than the wealthy can afford the many allowances required to maintain 

their lifestyle. More radically, if most allowances are given to the poor, they would bear no burden at 

all but would massively benefit. That is to say, the distribution of burdens entirely depends on the 

allocation of allowances. Aldred’s argument does not undermine ETS but “draws our attention [...] to 

ensuring that there is a fair distribution of resources, including a fair share of emissions permits” 

(Caney and Hepburn 2011: 217).  

In general, Aldred’s insistence that each should do her part only makes sense from a narrow atomist-

isolationist perspective (see Section 5.4). That everyone should herself do a certain amount of 

mitigation, adaptation and Climate Engineering(?) is at least not what happens in a society based on 

division of labour that is regulated via the all-purpose-means money (Caney and Hepburn 2011: 215–

6). Division of labour seems unproblematic as long as overall burdens/benefits are distributed fairly. 

But this is a matter of the regulation (of the trading) and not of whether or not adopting an ETS.  

390 First, it is not climate science but normative reasoning that demands changes. Second, Aldred further 
suggests that everyone ought to make equal sacrifices: “more radically, incommensurability implies that equal 
burden sharing can only be defined in one way, in terms of equal behavioural sacrifices” (2012: 357). In light of 
the above justice account and principles defended in Parts I and II, the claim that all should make equal 
sacrifice is implausible. 
391 Note, however, that the same effect occurs if emissions are lowered via direct regulation. If emissions are 
reduced, costs will rise and the poor are disproportionally affected. But in case of direct regulation, there are 
no additional revenues to counter higher prices.    
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I acknowledge that the more fundamental argument (perhaps implicit in Aldred’s line of reasoning) is 

that markets deliver unfair outcomes in general. Even if possible in theory to regulate markets fairly, 

this will not happen in the non-ideal world we live in. Therefore, markets – including those for 

emissions – should be abandoned in favour of another, more solidaristic, economic model. Two quick 

remarks on this: first, my proposal for providing compensation in today’s’ real-world takes basic 

institutional structures for granted, including market economies that will prevail for some time being; 

second, whether a transformation to non-market economies is desirable is something I cannot 

address in this work.   

Facilitation 

Aldred also argues that an ETS facilitates carbon-intensive consumption and that this threatens the 

transformation towards a low carbon economy (2016). Here, I distinguish between two related but 

different arguments. 

The first is as follows: ETS is more efficient than direct regulations or carbon taxes, which means that 

it is cheaper for firms to mitigate (see Section 8.3.7). However, if emissions reductions are more 

expensive then incentives to search for low-carbon alternatives are stronger, too. If carbon-intensive 

businesses will be able to cover their high emissions via allowances rather than reducing their 

emissions, this leads to technological lock-in that will be very costly in the long run (and/or lead to 

high future emissions) (Aldred 2016: 153).  

I agree with his observation. But, again, the problem rests with the design of an ETS rather with the 

general features of the instrument. More specifically, whether an ETS risks technological lock-in 

depends on the stringency of the cap. The carbon price generated by the ETS just needs to be high 

enough to avoid undesirable lock-in. Aldred counters that “the marginal (private) cost of coal-fired 

electricity generation is so low, that a cap or tax would have to be set at an extremely stringent level 

to have much effect” (2016: 154). His rebuttal is empirically hard to sustain though. Renewable 

energy technology already starts to compete with conventional energy generation.392 A moderate 

carbon price would already make it unprofitable to set up new coal-fired power plants, for example.  

Aldred’s concern, however, is that “by seeking to minimize emitters’ costs, an objective of emissions 

trading schemes is effectively to minimize uncomfortable behavioural change by consumers” (2016: 

392 In Germany, the levelized cost for onshore wind power is roughly the same as those for hard coal and 
combined combustion gas turbine power plants (around 7 cent/kWh), while brown coal is slightly cheaper and 
photovoltaic power plants slightly costlier (Kost et al. 2013). By comparison, the British government just signed 
a deal with the industry and Chinese investors to build a new nuclear power plant guaranteeing the operators a 
feed in tariff of 19 cent/kWh for the next 35 years. This is considerably more than average levelized cost for all 
renewable energies including biomass and offshore wind power in Germany in 2013 (Baatz and Ott 2016).  
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156); and this is a problem because uncomfortable behavioural change increase incentives to look for 

low-carbon alternatives.393 But, again, whether or not this is a problem depends on the cap. First, if 

the cap is stringent enough, it is not a problem that people need not bear uncomfortable burdens. It 

matters whether emissions are properly lowered and not how burdensome the emissions reductions 

are.394 Second, a stringent cap would make emissions-intensive products, services and activities 

much more expensive and would lead to considerable behavioural change. The efficiency of an ETS 

calls for lower targets, not for its abandonment (Gosseries 2015: 105). Also, the flexibility of the 

instrument is a virtue in itself because it provides agents with the liberty to pursue the emissions 

reductions measures they see fit (Caney and Hepburn 2011: 206; Gosseries 2015: 95).   

Secondly, Aldred argues that the possibility to buy addition allowances will increase – rather than 

decrease – GHG emissions in sectors with few and/or expensive mitigation opportunities (2016:155-

6). Put very briefly, carbon-intensive sectors such as aviation have comparatively few GHG reduction 

potentials. Thus, rather than decreasing their emissions, airlines will buy the permits they need for an 

expansion of their business from other sectors that have cheaper reduction opportunities (Aldred 

2016: 155–6). Instead, however, the aviation sector should be required to reduce its emissions by 

undertaking fewer flights and the remaining flight tickets should be allocated among people 

according to normative criteria and not sold to the highest bidder (Aldred 2016: 159). 

First, the argument rests on the assumption that the demand for air travel is inelastic (Aldred 2016: 

155). As argued in Section 8.3.3, this only holds for long-haul business flights. With a high carbon 

price, ticket prices will skyrocket and it would remain to be seen how inelastic demand really is – also 

given increasing options for virtual meetings and the like. Second, from an environmental 

effectiveness point of view it is not a problem when all allowances are used up in the aviation 

sector.395 It only matters that the cap is sufficiently low. The very idea of trading is that emissions are 

used where reductions are most difficult to achieve. When surplus allowances from some sectors 

allow other sectors to continue with BAU and if BAU will commit these sectors to high emissions in 

the long-term (e.g. because of technological lock-in), this is unproblematic when these emissions do 

not exceed desirable future caps. If, on the other hand, present allowance prices allow sectors to 

continue with BAU that must not continue with BAU in order to meet future mitigation goals (e.g. 

power generation), the present cap is too high and should be lowered as argued above.  

393 It is also a problem because it allows at least the wealthy to forgo such inconvenient/burdensome changes (I 
already discussed this above).  
394 I am thankful to Dominic Roser for suggesting a response like this.  
395 In 2010, the aviation sector caused ~0.7 GtCO2-equ. (IPCC 2014a: 606), that is 1.4% of total anthropogenic 
emissions in that year (~49 GtCO2-equ., IPCC 2014c: 10). 
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Again, the drawbacks associated with an ETS have to do with the level of the cap. I repeat, this has 

nothing to do with the trading element but is about proper regulation. That no stringent caps have 

been implemented to date is a serious problem, but the factors and agents that prevented stringent 

ETS caps equally undermine(d) comparable carbon taxes or direct regulation. It is important to note, 

however, that in our non-ideal world an ETS alone will very likely not achieve the transition towards a 

low carbon economy. Rather, it must be supplemented with comprehensive research and 

development strategies, robust technology policies and a general  adjustment of the present 

structure of socio-economic (dis-)incentives (see also Aldred 2016: 151). But I argued that the 

reasons put forward by Aldred to drop ETS from the policy mix fail to convince.  
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Appendix 2 on Discounting 
Chapter 6 argued that those who exceed their fair share of emissions entitlements and those who 

are wealthy ought to provide compensation to climate change victims. Climate change is considered 

to be a case of intergenerational justice because emissions generated today may cause harm at some 

later point in time. Even if anthropogenic GHG emissions would drop to zero today, people living in, 

say, 2060 would still experience significant climate change (see Chapter 1). Thus excessive emissions 

of polluters do not just contribute to climate change today but also over the next decades.396 It might 

thus be argued that the polluters ought to provide funding today for the threats and harm caused 

over the next decades. If paying today for a threat or harm that will (likely) occur in several years, the 

question needs to be addressed whether the future threat or harm should be discounted.397  

However, the argument put forward in this work avoids the issue of discounting because the 

compensatory mechanism proposed does not address future harm with present funding. Let me 

briefly elaborate. Not only is it impossible to relate particular emissions to particular threats or 

harms, but also are total costs imposed on others unknown (see Section 6.6.1). Moreover, even if 

known, it would be very complicated to calculate what part of the total costs present polluters are 

responsible for (see Section 6.6.4). Based on considerations of feasibility, I argued that present 

polluters at least out to provide the lion’s share of the minimum amount of adaptation costs in 

developing countries (US$100 billion),398 which is a fraction of the total costs caused by all polluters 

and very likely also just a fraction of the total costs caused by present polluters (see Sections 6.6.4 

and 7.3). That is to say, those who exceed their fair share in a given year ought to cover the lion’s 

share of that year’s adaption costs in developing countries, and the next year’s costs are covered by 

that year’s polluters. Admittedly, this is a very crude way of determining the costs that polluters must 

shoulder. But I consider it to be defensible vis-à-vis polluters as long as my assumptions hold that 

this, first, does not overburden them and, second, underestimates the total costs that the sum of 

present polluters are responsible for. In addition to its simplicity, another advantage of this crude 

method is that it avoids the issue of discounting because only present costs are addressed.  

Alternatively, one could argue that, in addition to covering present costs, polluters also ought to 

provide funding today for costs that are incurred in the future. This challenge is plausible, but can be 

396 Different GHGs have very different average atmospheric lifetimes (between 1 and 50,000 years, IPCC 2013: 
166). The lifetime of CO2 is difficult to assess (and the IPCC refrains from providing a number) because some 
molecules are absorbed quickly but about 20-35% of the anthropogenic CO2 remains in the atmosphere for 
thousands of years (in detail see Archer et al. 2009).  
397 I am thankful to Klaus Keller for raising this concern.  
398 The remainder of the funding ought to be provided by wealthy people.  
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ignored as long as present compensatory funding is even highly insufficient to address urgent present 

adaptation needs (see Section 8.4). 
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